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- Yaration. 


1. D the common law of the church, the profits of the who ſhall have 
vacation were to be laid out for the benefit of the the profits during 
church, or reſeryed for the ſucceſſor; but by ſpe- {2* 252599 &f = 
cial privilege or cuſtom, the biſhop or archdeacon might 
have the ſame, or ſome paxt thereof: ſo alſo, it is ſaid, 
the king might take the profits. of a free chapel, and the 
patron of a:danative the profits of ſuch donative, during 
the time of vacation. Lind. 137. Gibſ. 749. | 
But by the ſtatute of the 28-H. 8. c. 11. it is enaQted 
as followeth : viz. Foraſmuch as in the ſtatute for the pay- 
ment of firſt fruits, at is not declared who ſhall have the fruits 
tithes and other profits of ſpiritual promotions offices benefices 
and dignities, during the time of vacation there; divers . 
the archbiſhops and biſhops of this realm have not only when the 
time of the taking of tithes hath approached deferred the colla- 
tion 75 ſuch benefices as have been of their own patronage, but 
alſo have upon preſentations of clerks made unto them by the 


— . 


Juſt patrons deferred to inſtitute induct and admit the ſame 
clerks, to the intent that they might receive to their own uſe 
the ſame tithes growing and arifing during the vacation; ſo 
that thro ſuch delays (over and above the firſt fruits) they 
have been conſtrained to be all or the moſt part of one year's 
profits, to their great loſt and hindrance: it is therefore enacted, 
that the tithes, fruits, oblations, obventions, emoluments, com- 
modities, advantages, rents, and all other whatſoever revenues 
caſualties and profits, certain and uncertain, belonging to an 
archdeaconry, deanry, prebend, parſmage, vicarage, 5 4 
wwerdenfhip, proveftſhrp, or other ' ſpiritual promotion bent fice 
dignity or office, growing or coming during the time of vaca- 
tion, ſball belong to ſuch perſon as ſhall be thereunto next pre- 
ſented, promoted, inſtituted, inducted, or admitted, towards 
the payment of his firſt fruits. | n 
And if any archbiſhop, biſhop, archdeacon, ordinary, or any 
other perſon or perſons to their uſes and behoof, ſhall receive or : 
take the ſame, and hall not upon reaſonable requeſt render the 
fame to the next incumbent lawfully inſtituted inducted or ad- 
mitted, or fhall let or interrupt the = incumbent to have the 
fame ; he ſpall forfeit treble value, half to the king, and half 
to the incumbent, to be recovered in any of the kings courts. ' 


Vor. IV. B To 


gequeſtration iſ- 
ſued, on a dene · 


Uacation. 


To ſuch perſon as ſhall be thereunto next preſented, promoted 
inſlituted, inducted, or admitted] In order to receive the 
benefit of this clauſe, it is not abſolutely neceſſary, that 
the clerk be preſented by the lawful patron ; but if he get 
inſtitution and induction, tho? he is afterwards removed 
by guare impedit, he, and not the clerk who comes in 
upon ſuch removal, ſhall have the profits of the vaca- 
tion. And the reaſon is, becauſe till he is removed, he 
is incumbent de facto, and as ſuch is liable to all burdens 
and duties, and is therefore in reaſon and equity intitled 
to all the profits. 1 Rol. Rep. 62. Gihſ. 749. 

But in caſes where the inſtitution and induction are de- 
clared by law to be ipſo facto void (as in caſe of fimony, 
or the like), there the church having been really never 
full ſince the death of the foregoing incumbent, and by 
conſequence the vacancy ſtill continuing, there the pro- 
fits of courſe ſhall paſs to him who ſhall be next preſented, 
inſtituted, and inducted. Gibſ. 749. 

But tho' the church doth become void by the omiſſion 
of ſome ſubſequent duty to he performed, yet having been 
full by inſtitution and induction, and the perſon thereby 

liable to the payment of firſt fruits, he ſhall not loſe the 
profits of the vacation ; only the profits from the time of 
ſuch avoidance ipſo facto will go to the next incumbent, 


| as profits of the vacation, which commenceth from thence. 
Gibſ. 749. 


Inductcd or admitted] This cannot be underſtood diſ- 
junctively, as if preſentation or admiſſion (without inſti- 
tution and induction) intitled the ſucceſſor to the profits 
of the vacation ; but admiſſion here (coming after induc- 
tion) was plainly added, to include thoſe preferments 
which are not taken by inſtitution and induction. And 
altho' in preferments which are ſo taken, inſtitution gives 
a right to enter upon and take the profits as well of the 
vacation, as others ; yet that which alone can give a right 
to ſue for them, is induction. Gibſ. 749. | 

2. Anciently, upon the death of an incumbent, with- 
out any forma] ſequeſtration, the rural dean was to take 
the vacant benefice into his ſafe cuſtody, and to provide 
for the neceſſary cure of ſouls; and to take care that the 
glebe land was ſeaſonably tilled and ſowed, to the beſt 
advantage of the ſucceſſor, to whom they were to give up 
the intermediate profits, and be allowed their neceſſary 
charges, which upon diſpute were to be moderated by the 
biſhop or his official, But the canon lawyers in proceſs 
of time deprived the country deans of this, as well as of 

; ; a 


Vacation. 


all other parts of juriſdiction; and the chancellors of bi- 
ops, or their archdeacons, laid claim to the cuſtody of 
vacant churches, and by forms of ſequeſtration aſſigned 
them over to the oeconomi or lay guardians of the church. 
Ken, Par. Ant. 647. | 
or now, the ordinary way of managing the profits of 
vacation is by ſequeſtration granted to the churchwardens. 
Upon conſideration of which, Dr Watſon and Dr Gibſon 
take occaſion to wiſh, that ſome of the neighbouring cler- 
men might be appointed, and would take upon them 
the trouble of that office, in inſpecting and managing the 
profits, and of ſupplying or providing for the cure ; and 
that the ordinary, in granting patents, would not convey 
to chanecllors, commiſſaries, or officials, the right of 
granting theſe ſequeſtrations in times of vacation, but 
would reſerve it to their own immediate cogniſance; ſince 
it is a point, in which the intereſt of the church and 
clergy, and alſo the immediate care of ſouls for the time, 
are ſo nearly concerned. Gib. 749. 

* The churchwardens, having taken out a ſequeſtra- Management of 
tion under the ſeal of the office, are to manage all the the profics. 
profits and expences of the benefice for the ſucceſſor ; to 
plough and ſow the glebe, gather in tithes, threſh out 
and fell corn, repair houſes, make up his fences, pay his 
tenths, ſynodals, and procurations; and what other things 
are neceſſary during the vacation. 

But the ſequeſtrators cannot maintain an action for 
tithes in their own name, at common law, nor in any of 
the king's temporal courts; but only in the ſpiritual 
court, or before the juſtices of the peace in ſuch caſes as 
the law impowers them to hear and determine. Tehn/. 


ö 
122. 
Thus in the caſe of Berwick and Swanton, T. 1692; it 
4 was reſolved, that a ſequeſtrator cannot bring a bill alone 
. for tithes ; becauſe he is but as a bailiff, and accountable 
to the biſhop, and has no intereſt, Bunb. 192. 
4 4. By the ſtatute of 28 H. 8. c. 11. It Hall be lawful suppiy of the 
£ to every archbiſhop, biſhep, archdeacon, and ordinary, their cure. 
4 officers and miniſters, to retain in their cuſtody ſo much of the 
A profits of the vacation, as ſhall be ſufficient to pay unto ſuch 
x 2 as ſhall ſerve the cure his reaſonable ſtipend or ſalary. 
P 7774 if the fruits of the vacation be not ſufficient to pay the 
J curates ſtipend and wages for ſerving the cure the vacatian 
py time; the ſame ſhall be born and paid by the next incumbent, 
of within fourteen days next after he hath the poſſeſſion of his li- 
11 Ding. 20 ä 
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Succeſſor when 


do enter. 


rr e' 
— Sequeſtrators to 
account, * 


* 
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on 
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___  Uaeatlon- 
And it may be ſafeſt for the churchwardens, to get it 
Nated Y the ordinary, when they take out the ſequeltra- 
ion, What they 119 pay to the curate weekly for che 
Terving of the cure; and then there can be no cofttentiin 
about it when they make up their accounts. Pär. L. k. 


29. . h 3 
Hand Dr Gibſon ſays, ſuch curate ought to be duly I- 
cenſed by the ordinary, for ſerving of the cure; otherwiſe 
if he proceeds without ſuch licence, he can have no title 
to any ſtipend or ſalary ; nor can, any be legally refervet 
and deducted for him. Gi}/. 730. A eee ee 
F. By the 28 H. 8. c. 11. The ſucceſſor, after the death » 
. of his predeceſſor, ſhall have upon one month's 'wariling af-- 
ter the time of his induction, the manſion houfe of the par- 
ſonage, vicarage, or other ſpiritual promotion, with the glebe 
belonging to the ſame not being ſown at the. time of his 
predeceſſor's death, for maintenance, of bis houjpotd ;' de- 
dudting therefore in his rent, as heretofore hath” been born 
Ven the fame, or as it is reaſonably worth. ſ. 9. 
6. As ſoon as a new incumbent is inſtituted and in- 
ducted, the ſequeſtrators are to account to him for all the 
profits of the benefice, which they Have received uri 
the vacancy. MWatiſ. c. 30. | 1 
In which account they may deduct their reaſonable ex- 
pences, for the collecting and levying rhe tithes, fruits, 


_ emoluments, rents, and other profits riſing and growing 


during the vacation. 28 H. 8. * It of I 
If de de diflatisfied with the account, KE nla bring 
them to account before be rler, by N all things 
relating hereunto are properly en e and to be de- 
termined. alſt c. 30. Ri 5 
In the eſe of Zone and Barret, H. 17243 on a bill by 
the vicar of Weſt Dean in the county of Suſſex againſt the 
_ defendant, Who was ſequeſtrator, for an account of the 
profits received during the vacation, it was objected for 
the defendant, that the biſhop ought to have been made 
a party, ſince the ſequeſtrator is accountable to him for 
what he receives, by the ſtatute of 28 H. 8. And the 


ON 


* 
— 


court ſeemed to think the biſhop ſhould have been a pat- 


Proportioning 
the profics with 
the predeceſ- 
ſox's executors, 


ty; but by conſent the cauſe was referred to the biſflop of 

the dioceſe. Bunb. 192. "FA RES 19 
7. By the 28 H. 8. c., 11. F an inciunbent before his 
death hath cauſed any of his glebe lands to be matured and 
ſown at his proper cofts and charges with any corn or grain; 
he may make his teſlament of all "the profits of the torn 
growing upon the ſaid glebe lands ſo manured and ſorun. 3 
n 


Uacation; 


But if. his ſucceſſor is inducted before the ſeverance 
thereof from the ground, the ſucceſſor ſhall have the tithe 
thereof; for altho the executor repreſent the perſon of the 
teſtator, yet he cannot repreſent him as parſon, inaſmuch 
as another is inducted, 1 RolPs Abr. 65ů n. 
Qtherwiſe, it the parſon dieth after ſeyerance from the 
ground, and before the corn is carried off; in this caſe, 
the ſucceſſor ſhall have no titke : becaule, tho”. it was not 
ſet out, yet a right. to it was veſted in the deceaſed parſon 
by the Acker from the ground. The ſame is, true in 
caſe ot deprivation, or reſignation, after glebe ſown : the 


# © 4» 


under tenant, if ſuch tenant for life die on the day on which 
the ſame was made payable, the whole, or if before ſuch day, 
then a proportion of ſuch rent, acccording to the time ſuch te- 
nant for life lived, of the laſt year, or quarter of a year, or 
other time in which the ſaid rent was growing due; making 
all juſt allowances, or a froportionable part thereof. ſ. 15. 
Unger which words, lands, tenements, or hereditaments, 
are included not only glebe lands, but alſo tithes demiſed or 
Jeaſed, which are hereditaments : But if the tithes are not . ao 
leaſed, or (which amounts to the ſame thing) if it 1s] /-. Ge 2 Ce 
only a verbal leaſe, the law. ſeemeth to ſtand as it was} . goon 6% 
before; and conſequently in ſuch caſe, where there is nof, +< . 
proper leaſe, the perſon who receives the tithes ſhall be 
— to the executor for the tithes received by him f an MS; 
and which became dye before the incumbent's death, and} < Hf-r.-es «a = 
to the ſucceſſor for the tithes (if any) which he received/. & red He fore 
and which became due after the incumbent's death. An 
And here a caſe frequently happeneth, with reſpect to Kal 5 AM > 
modus's in lieu of tithes; which tithes, if taken in kind, of 0m 
would have been due before the death of the incumbent, . — 
and the modus for the ſame is not due till after the death 2 2 
of the incumbent. Which caſe being not within the *. * 
purview, of this ſtatute, it ſeemeth that the executors. are F 
not intitled to the ſaid modus or to any part thereof; but 2 
that the whole ſhall go to the ſucceſſor. | 4 ava. Ge 


B 3 There 
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Veftry, what. 


Vacation. 
Phere is another caſe, wherein it may be diſputed, at 
what time the modus itſelf ſhall be ſaid to be due. As 
for inſtance, it is uſual in many places to aſcertain the 
modus at martinmaſs, by then taking an account of the 
ſtock for the year procatling x and not to receive the 


modus till caſter following. In which caſe, if it ſhall 
appear from the evidence, as from payments thereof ſome- 
times made at the time when aſcertained, or in the inter- 
mediate ſpace betwixt that time and the more uſual and 
— days of payment, or from receipts given aud ac- 
cepted for ha ſame as due at the time when aſcertained, 
or the like, and that the payment thereof was only de- 
ferred for convenience, when the incumbent. ſhould re- 
ceive his other dues, or for other like cauſe ; in ſuch 
caſe it will be due to the executor : But if it ſhall ape 
m_ that the ſame hath been underſtood as not due until 
ſuch future day, and only advanced ſometimes before 
ſuch day to 'anſwer the incumbent's neceſſities or 
other convenience, then it ſeemeth that it will go to 
the ſucceſſor. So that this is a matter not of law, but 
of fact; and depends upon the evidence. 


As to diſputes concerning things fixed to the freehold, 
as hangings, tapeſtry, grates, glaſſes, furnaces, and ſuch 
like; theſe, falling in with the general doctrine about 
what ſhall belong to heirs or ſucceſſors on the one hand, 


and executors or adminiſtrators on the other, are treated 
of under the title Wills. 


Vacation of biſhopricks. See Biſhops, 


. 
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Ueſtry. 


I. A Veſtry properly ſpeaking, is the aſſembly of the 

whole pariſh met together in ſome convenient 
place, for the diſpatch of the affairs and buſineſs of the 
pariſh ; and this' meeting being commonly held in the 


veſtry adjoining to, or belonging to the church, it thence 


takes the name of veſtry, as the place it ſelf doth, from 
the prieſt's veſtments, which are uſually depoſited and 
kept there. Par. L. c. 17, i 15 


2. On 


Ueſtry. 7 
2. On the ſunday before a veſtry is to meet, publick Notice of the 
notice ought to be given, either in the church after di- 
vine ſervice is ended, or elſe at the church door as the 
pariſhioners come out; both of the calling of the ſaid: 
meeting, and alſo the time and place of the afſembling of 
it; and it will be faireſt then alſo to declare for what 
buſineſs the ſaid meeting is to be held, that none may be 
ſurpriſed, but that all may have full time before to conſi- 
der of what is to be propoſed at the ſaid meeting. Iat/. 
& 39. Per L. c. 17. 
And it is uſual that for half an hour before it begins, 
one of the church bells be tolled to give the pa- 
riſhioners notice of their aſſembling together. Par. L. 
c. 17. 
N Anciently, at the common law, every pariſhioner Who may vote. 
who paid to the church rates, or ſcot and lot, and no other 
perſon, had a right to come to theſe meetings: But this 
muſt not be underſtood of the miniſter; who hath a ſpe- 
cial duty incumbent on him in this matter, and muſt be 
reſponſible to the biſhop for his care herein: and there- 
fore in every pariſh meeting, he preſides for the regulating 
and directing this affair; and this equally holds, whether 
he be rector or vicar. Par. L. c. 17. | 

Alſo out-dwellers, occupying land in the pariſh, have 
a vote in the veſtry, as well as the inhabitants. Fohn. 
19. | 
15 E. 11 G. Phillybrawn and Ryland. The plaintiff Hindring perſons 
brought a ſpecial action upon the caſe, for excluding him from the meet- 
from the veſtry room; and upon demurrer, the court 8 
made no difficulty, but that ſuch an action was maintain- 
able: however, in this caſe, they gave judgment for the 
defendant, it not being averred that the pariſh had any 
property in this room, or right to meet there; ſo that, 
for ought appears it might be the defendant's own houſe, 
and then he might let in whom he pleaſed, and refuſe the 
reſt, Str. 624. | | 

5. And when they are met, the major part preſent will Majority eonclu- 
bind the whole pariſh. Watſ. c. 39. | 9 

6. T. 9 G. 2. Stoughton and Reynolds. Adjudged, that power of ad- 
the right of adjourning the veſtry, is not in the miniſter journingz. 
or any other perſon as chairman, nor in the churchwar- 
dens, but in the whole aſſembly, where all are upon an a 
equal footing; and the ſame muſt be decided (as other 
matters there) by a majority of votes. Str. 1045. 

7. And to prevent diſputes, it may be convenient, that Entry of ade 
every veſtry act be entred _ pariſh book of accounts ; made, 
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and that every man's hand-conſenting to it, be ſet there- 


to. Par. L. 54 


8. The veſtry clerk is choſen by the veſtry; and he acts 
as regiſter or ſecretary thereto, but hath no vote: and 
his buſineſs. is, to attend at all pariſh meetings, and to 
draw up and copy all orders and other acts of the veſtry, 


and to give out copies thereof when neceflary: and 
| therefore he hath the cuſtody of all books and papers re- 


9. The beadle (in the ſaxon bydel, from beadan, to bid) 
is choſen alſo by the veſtry; and his buſineſs is to at- 
tend the veſtry, to give notice to the pariſhioners when 
and where it is to meet, and to execute its orders as their 
meſſenger or ſervant. Par. L. c. 17. 8 

10. Select veſtries ſeem to have grown from the prac- 
tice of chuſing a certain number of perſons yearly, to ma- 


lating thereto. Par. L. c. 18. 


nage the concerns of the pariſh for that year; which by 


degrees came to be a fixed method, and the pariſhioners 1 
not only their right to concur in the publick manage- 
ment as oft as they would attend, but alſo (in moſt. pla- 
ces, if not in all) the right of electing the 1 
And ſuch à cuſtom, of the government of pariſhes by a 
ſele&t number, hath been adjudged. a good cuſtom; in 
that the churchwardens accounting to them was adjudged 
0 Gr 9  <ls 5s 9 

In ſome pariſhes, theſe ſelect veſtries having been 
thought oppreſſive and "injurious ; great ſtruggles have 
been made, to ſet aſide and demoliſh them. Par. L. 
And no wonder that it hath been ſo, in ſuch pariſhes 
where by cuſtom they have obtained the power to chuſe 
one another; for it is not to be ſuppoſed, but that if they 
are guilty of evil practices, they will chuſe ſuch perſons 
as they think will connive at or concur with them there- 
M. 2 W. Bait and others againſt J/atkiy/on,. In a 


prohibition prayed to the ſpiritual court at Vork, the 


ſuggeſtion ſet forth, that the pariſn of Maſbam in Hort - 


Hire was an ancient pariſh, and that time, out of. mind 


there were twenty four of the chief pariſhioners, who all 
along had been called the four and twenty; and that du- 
ring time immemorial, as often as any one of the ſaid 
four and twenty pariſhioners happened to die, the reſt 
ſurviving of the four and twenty did chuſe, and during 
all the ſaid time uſed to chuſe, one other fit and able pa- 
riſhioner of the ſame 'pariſh, to be one of the four and 

4d twenty 
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twenty, in the rodm of him ſo deceaſed; and that with- 
in the ſaid pariſh there is, and during time immemorial 
there always hath* been a cuſtom, that the ſaid four and 
twenty for the time being have been uſed and accuſtomed 
as often as there was occaſion, to make rates, and to aſ- 
ſeſs reaſonable ſums of money, upon the pariſhioners and 
inhabitants in the ſaid pariſh for the time being for the 
repairs of the church; and that the churchwardens of the 
faid pariſh, during all the time aforefaid, have uſed to receive 
all 3 and dues for burials in the body or iles of the 
ſaid church; and if any of the inhabitants refuſed to pay 
the ſaid rates or dues for burials as aforeſaid, then the 
churchwardens by warrant from the twenty four for the 
time being, were uſed to diſtrain the goods and chattels of 
the ſaid pariſhioners in the ſaid pariſh ; and that the ſaid 
twenty four with the conſent of the vicar or curate, have 
uſed to repair the body and iles of the ſaid church; and 
that the churchwardens for the time being, during all the 
time aforeſaid, have always uſed to give up their accounts 
to the ſaid four and twenty, who allowed or diſallowed 
the ſaid accounts as they ſaw expedient ; and that on the 
allowance of ſuch account, the churchwardens have al- 
ways been diſcharged from giving any other account in 
any other place; that the plaintiffs were churchwardens 
for the year 1680; and after their year was ended, they 
give in their accounts to'the four and twenty ; and that 
ho' all pleas concerning preſcriptions and cuſtoms ought 
to be determined by the common law, yet the defendant 
hath drawn and cited them into the ſpiritual court to 
give in and paſs their ſaid accounts there; and altho' 
the ſaid plaintiffs have pleaded all the matters aforeſaid 
in the ſaid ſpiritual court, yet the faid defendant hath 
refuſed to admit or to receive the ſaid plea, Upon great 
debate of this caſe at ſeveral times, the court was of opi- 
nion; that the cuſtom was good and reaſonable, and a 
prohibition was granted. Lutw. 1027. = 

So that preſcription and conſtant immemorial uſage, 
ſeems to be the baſis and only ſupport of this ſelect veſ- 
try. And purſuant hereunto, upon the ſame foundation, 
and for, the ſame reaſons, was the ſelect veſtry of the pa- 
riſh of St Mary At-Hill in London confirmed and eRta- 
bliſhed in the king's bench, not many years ago. And 
ſince that time, the ſelect veſtries of St Saviour's and St 
Olave's in Southwark, for want of proof of ſuch pre- 
ſcription and immemorial uſage, have been ſet aſide and 
demoliſhed. Par. L. c. 17. | 


In 


Ueſtry. 

In the act of the 10 Ar. c. 11. for building fifty new 
ehurches; the commiſſioners ſhall appoint a convenient 
number of ſufficient inhabitants to be veſtrymen ; and 
from time to time, upon the death removal or other void- 
ance of any ſuch veſtryman, the reſt or majority of them 
may chuſe another, ſ. 20. 

In the ſeveral private acts for building particular 
churches ; ſometimes the miniſter, churchwardens, over; 
ſeers of the poor, and others who have ſerved, or paid 
fines for being excuſed from ſerving thoſe offices; ſome- 
times, the miniſter, churchwardens, overſeers of the poor, 
and all who pay to the poor rate ; ſometimes, only all 
who pay ſuch a ſum to the poor rate; ſometimes, all 
who rent houſes of ſo much a year; — are appointed 
to be veſtrymen within ſuch pariſhes, and no other per- 
ſons, 


Uicar. 


N Vicar, vicarius, is one that hath a ſpiritual promo- 

tion or living under the parſon; and is ſo denomi- 
nated, as officiating vice ejus, in his place or ſtead. And 
ſuch a promotion or living is called a vicarage; which is a 
part or portion of the parſonage, allotted to the vicar for 
his maintenance and ſupport, 

This part or portion is in ſome places an annual ſum 
of money certain ; but in moſt places it is a part of the 
tithes in kind, which moſt commonly is the ſmall tithes ; 
and in ſome places he hath a part of the great tithes, and 
alſo of the glebe: and ſuch a one is called a vicar en- 
dowed. | | 

Tus he that hath the right to tHe poſſeſſion of the 
leſſer part, is called a vicar; and he that hath the other 
and greater part of tithes, is called the parſon, who in 
ſome pariſhes is a clergyman, and ſometimes the miniſter 
or incumbent of the ſame church; but in other places 
he is a mere layman, and cannot ſupply the church but 
by a ſpiritual vicar : and this ſo poſſeſſed by a layman, 
is called an impropriation, and himſelf the impropriator. 

An appropriation is properly, when ſuch a parſonage 
(or vicarage or other church preferment) is in the hands 
or poſſeſſion of ſome eccleſiaſtical perſon and his ſucceſ- 
ſors, and can be made only to a body politick or corpo- 
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ration ſpiritual, that hath ſucceſſion, whereby ſuch body 
becomes perpetual incumbent of the benefice appropria- 
ted, and ſhall for ever enjoy the tithes and other profits, 
and the cure of ſouls belonging thereto. 

But the words impropriation and appropriation are gene- 
rally confounded in the books: and the law concernin 


the whole is treated of under the title Appzopyiatton, 


CO 


Uicar general. 


132 general is an officer, whoſe office is uſually an- 
nexed to that of Chancellor ; and is therefore treated 
of under that title. 


Vigil. See Holidays, 


— - 2 * 
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Ut laica removenda. 


IV I laica removenda is a writ which (upon the biſhop's 
certificate into chancery of a force and reſiſtence 
touching a church) lieth where a debate or controverſy is 
between two parſons for a church, the one whereof doth 
enter into the church with ſtrong hand and great power 
of the Jaity, holding the other out, and keeping poſſeſſion 
thereof with force and arms. Whereupon he that is fo 
held out of poſſeſſion may have the ſaid writ directed to 
the ſheriff of the county, to remove the force within that 
church, and (if need be) to rajſe the power of the county 
to his aſſiſtance, and to arreſt and impriſon the perſons 
that make reſiſtance, ſo as to have their bodies before the 
king at a certain day to anſwer the contempt, Which 
writ is ſometimes grantaþle without the biſhop's certifi- 
cate as aforeſaid : for it may, as it ſeemeth, be had upon 
a ſurmiſe made thereof by the incumbent himſelf without 
ſuch certificate; there being a diſtin and ſeveral form 
thereof in each of the ſaid caſes. So that this writ pro- 
perly lieth for the removal of any forcible poſſeſſion of a 
church kept by laymen, God. 645. F. N. B. 124. 


9 


By 


11 


he” Lies lee, , e. ce . A. 4b. 


Or igin . 


Who ſhall viſit, 


Ui larea removenda. 


this writ the ſheriff ought not to remęve the in: 
Be who is in poſeion of the church, whether the 


| E bs, be, of f right or rang; bu only to remaye the 


Orce F. B. 125. 7 * 

The writ is mads _ KO to he king' 8 bench, in 
which court the affenders ſhall he fined and puniſhed for 
the force: and reſtitution alſo Gal 'be awarded ge of 
the ſame court fas it ſeemeth). Matſi c. zo. 
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 Uiſitation, : 


OTE, free. chapel an enatiois, (unleks 8 

donative hath received the augmentation of queen 
Anne's bounty) are exempt from the viſitation of the or- 
dinary; the firſt being viſitable only by commiſſion from 
the king, and the ſecond by commiſſion from the donor: 
And there are alſo other churches and chapels exempted, 
which did belong to the monaſteries; having heretofore 
obtained exemptions from ordinary viſitation, and being 
viſitable only by the pope; which by the ſtatute of 25 
H. 8. c. 21. were made viſitable by the king, or by 
commiſſion under the great ſeal. Theſe, and other ex- 
empted churches or chapels, ſo far forth as they are ex- 
empted, are not treated of under this title; the purport 


whereof extendeth only to places viſitahle by the biſhop 


or his ſubordinate officers. | 

1, For the government of the church, and the cor- 
rection of offences, viſitations of pariſhes and dioceſes 
were inſtituted in the ancient church; that ſo all poſſible 
care might be taken to have good order kept in all places, 
God. Append. 
. För de en ſix hundred years after Chriſt, the bi- 
Mops in their own perſons viſited all the pariſhes within 
their xeſpeRive dioceſes every year; and they had ſeveral 
deacons in every dioceſe to aſſiſt them, After that, they 
had authority in caſe of ſickneſs, or other publick con- 
cerns, to delegate prieſts or deacans to affiſt them; and 
hereupon, as ſhould ſeem, they cantoned their great dio- 
ceſes into archdeaconries, and gave the archdeacons com- 
miſſions to viſit and inquire, and to give them an account 
of all at the end of their viſitations ; and the biſhops re- 


ſerved the third year to themſelves, to inform themſelves 


(amongſt 


\ 


 _ Uffifaflon. 

Bens other . s) how the ärchdeacons their ſub- 
Hitutes pefforthed their duties. Deg. p. 2. c. 15. John. 
„ ＋ 10 fla 11.7 110 een * 14%, 


3. By à conffififtion of 'OthÞ Atchbimops and bi- How often, and 


ſhops ſhall go abbut'their dioceſes at fit feaſons, cortect- in what order, 


ing and reforming the churches, and confecrating/and 
Towing the word of life in the lord's field. Alb. $6. _ 

And, regularly, the order to be obſerved therein is 
this: In a dioceſan viſitation, the biſhop is firſt to viſit 
his cathedral church; afterwards the dioceſe: Th à me- 
tropolitical viſitation, the archbiſhop is firſt to viſit his 
'own church and diocefe ; then in every diocefe to begin 
with the cathedral church, and proceed thence as h. 

pleaſeth to the other parts of the diotefe. Which ap- 
pears from abundance of inſtances in the eccleſiaſtical re- 
cords, as well of papal diſpenſations for the archbifhop tb 
viſit wirhodt 'obferving the faid order, as of epiſcopal H- 
cences for the viſitor to begin in other parts of the dioceſe 
than in the cathedral church. Gibſ. 957. 

And this ſprang from the precept of the canon lawy 
Which 'requitres; that the archbiſhop willing to viſit his 
province, fhall firſt viſit the chapter of his own church, 
and city, and his own dioceſe : And after he hath once 
viſited all the dioceſes -of his province, it 'ſhall be lawfdl 
for him (having firſt required the advice of his ſuffragans, 
and the fame being ſettled before them, which ſhall be 
put in writing that all may know thereof) to vifit again, 
according to the order aforefaid, altho' his ſuffragans 
ſhall not aſſent thereunto. And the like form of vifiting 
obſerved by the archbiſhops, ſhall be obſeryed alſo by the 
biſhops in their ordinary viſitations, 1, ons 


By Can. 60. for the office of confirmation, it is in- 
joined, that the biſhop ſhall-perform'that office in his vi- 
ſitation every third: year; and if in that year, by reaſon of 
ſome infirmity, he be not able perfonally to vifit, then he 
'ſhall not omit the ſame the next year after, as he may 
convenientl yr. 3 r 
Upon which Dr. Gibſon obſerveth, that by the ancient 
canon law, viſitations were to be once a year: but it is to 
be noted, that thoſe canons were intended of parochial 
viſitations, or a perſonal repairing to every church; as 
appears, not only from the aſſignment of procurations 
(originally in proviſions and afterwards in money) for the 
reception of the biſhop; but alſo by the indulgence 
which the law grants in ſpecial cafes, where every church 
Tt cannot 


44 Uiſitation. 


cannot be conveniently repaired to, of ealling toge- 
ther the clergy and laity from ſeveral parts unto one 
convenient place that the viſitation of them may not be 

poſtponed. From this indulgence, and the great extent 
of the dioceſes, grew the cuſtom of citing clergy and 
people to attend viſitations at particular places ; the times 
of which viſitations, as they are now uſually fixed about 
Eaſter and Michaelmaſs, have evidently ſprung from the 
two yearly ſynods of the clergy, which the canons of the 
church required to be held by every biſhop about thoſe 
two ſeaſons, to conſider of the ſtate of the church and re- 
ligion within the reſpective dioceſes : an end, that is alſo 
anſwered by the preſentments that are there made con- 
cerning the manners of the people; as they uſed to be 
made to the biſhop at his viſitation of every particular 
church. But as to parochial viſitation, or the inſpection 
into the fabricks manſions utenſils and ornaments of the 
church, that care hath been long devolved upon the arch- 
deacons; who at their firſt inſtitution in the ancient 
church were only to attend the biſhops at their ordina- 
tions, and other publick ſervices in the cathedral ; but 
being afterwards occaſionally employed by them in the 
exerciſe of juriſdiction, not only the work of parochial 
viſitation, but alſo the holding of general ſynods or viſita- 
tions when the biſhop did not viſit, came by degrees to 
be known and eſtabliſhed branches of the archidiaconal 
office as ſuch 3 which by this means attained to the dig- 
nity of ordinary, inſtead of delegated juriſdiction. And 
by theſe degrees came on the preſent law and practice of 
triennial viſitations by biſhops ; ſo as the biſhop is not 
only not obliged by law to viſit annually, but (what is 
more) is reſtrained from it. GB. 958. 

Lindwood ſays, the archdeacon, altho' there be not a 
cauſe, may viſit once a year : but if there be cauſe he 
may viſit oftner. Nor doth it hinder, where it is ſaid in 
the canon law, that he ought to viſit from three years to 
three years; for this is to be underſtood ſe that he ſhall 
viſit from three years to three years of neceſſity, but he 
may viſit every year if he will. Lind. 49. 

Inhibition du= 4. In the biſhop's triennial, as alſo in viſitations regal 
ring the time of and metropolitical, all inferior juriſdictions, reſpectively are 
vibration inhibited from exerciſing juriſdiction, during ſuch viſita- 
tion. And we find in the time of archbiſhop Winchel- 

ſey, a biſhop proſecuted, for exercifing juriſdiꝙ ion, be- 

fore the relaxation of the inhibition; and in archbiſhop 
Tillotſon's time, a biſhop ſuſpended, for acting after the 

| inhibition 


Utſitation; 


inhibition. And even matters begun in the court of the 
inferior ordinary (whether contentious or voluntary) be- 
fore the vilitation of the ſuperior, are to be carried on by 
the authority of ſuch ſuperior. G:bſ. 958. 

However, it hath been not unuſual, eſpecially in me- 
tropolitical viſitations, to indulge the biſhops —— inferior 
courts, in whole or in part, in the exerciſe of juriſdic- 
tion, pending the viſitation. Thus, we find relaxations 
granted, pending the viſitation, by archbiſhop Abbot ; 
and, by others, an unlimited leave or commiſſion, to ex- 
erciſe juriſdiction, or proceed in cauſes, notwithſtanding 
the viſitation ; and elſewhere, a leave to confer orders, 
confirm, grant fiats for inſtitution, inſtitute, or correct, 
whilſt the inhibition continued in other reſpects. Id. 

After the relaxation of the inhibition, and eſpecially in 
metropolitical viſitations, we find not only reſervations 
of power to rectify and puniſh the comperta et detecta, but 
alſo ſpecial commiſſions iſſued for that end. Id. 

5. Can. 125. All chancellors, commiſſaries, archdea- Where, 
cons, officials, and all others exerciſing eccleſiaſtical ju- 
riſdiction, ſhall appoint ſuch meet places for the keeping 
of their courts, by the aſſignment or approbation of the 
biſhop of the dioceſe, as ſhall be convenient for enter- 
tainment of thoſe that are to make their appearance there, 
and moſt indifferent for their travel: And likewiſe they 
ſhall keep and end their courts in ſuch cenvenient time, | 
as every man may return homewards in as due ſeaſon as | 
may be. 

6. Langton. The archdeacons in their viſitation ſhall General power os 
ſee that the offices of the church be duly adminiſtred; he vifiters. 
and ſhall take an account in writing of all the ornaments 
and utenſils of the churches, and alſo of the veſtments 
and books ; which they ſhall cauſe to be preſented before 
them every year for their inſpection, that they may ſee 
what have been added, or what have been loſt, Lind. 


50. | 

Account in writing] And it would be well to have 
the ſame indented : one part to remain with the arch- 
deacon, and the other with the pariſhioners, Lind, 50. 


Utenſils] That is, which are fit or neceſſary for uſe : 
and by theſe are underſtood all the veſſels of the church 
of every kind, Lind. 50. 


Every year] That is, every year in which they 
ſhall viſit. 14, 


That 


r 


Alititation. 

Tbat they may ſee] Therefore the archdeacon ought 
to go to the place in prion to viſit, and not to ſend any 
other; which if he do, he fhall not have the procura- 
tions (due upon the account of viſiting) in money; but 
otherwiſe, he whom be ſhall ſend ſhall receive procu- 
rations for himſelf and his attendants in victuals. Lind. 
50. 7: en 


Ozho. Concerning archdeacons we do ordain, that they 
viſit the churches profitably and faithfully ; by inquiring 
of the ſacred veſſels, and veſtments, ab how the ſervice 
is performed, and generally of temporals and ſpirituals: 
and what they ſhall find to want correction, that they 
corxect diligently. And when they viſit, correct, or pu- 
niſh crimes, they ſhall not preſume to take any thing of 
any one (ſave only moderate procurations) nor to give 
ſentence againſt any perſons unj uſtly, whereby to extort 


money from them. For whereas theſe and ſuch like 


things do ſavour of ſimony, we decree, that they who 


do ſuch things ſhall be compelled by the biſhop to ny 
15 


out twice as much for pious uſes; ſaving nevertheleſ 
other canonical puniſhment againſt them. And they 
Mall endeavour frequently to be preſent at the chapters in 


every deanry, and therein inſtruct the clergy (amongſt 


other things) to live well, and to have a ſound know- 
ledge and underſtanding in performing the divine offices. 
Alhon 52. ah | 5 | 


Chapters] That is, rural chapters. Athen 54. 


Reynolds. We enjoin the archdeacons and their of- 
ficials, that in the viſitation of churches they have a di- 
ligent regard to the fabrick of the church, and eſpecially 
of the chancel, to ſee if they want repair: and if they 
find any defects of that kind, they ſhall limit a certain 
time under a penalty within which they ſhall be repaired, 
Alſo, they ſhall inquire by themſelves gr their officzals, 
in the pariſhes where they viſit, if there be ought in 
things or perſons, which wantcth to.he corrected ; and if 
they ſhall find any ſuch, they ſhall correct the ſame either 
then or in the next chapter. Lind. 53. | 


And their officials] Here it ſeemeth toche intimated, 
that the archdeacon's official may viſit ; which yet is not 
true, at leaſt in his own right; yet he may do this in 
the right of the archdeacon, when the archdeacon him- 


ſelf is hindred. Lind. 53. 
3 Stratford, 


Utſicatton. 17 
Stratford. Foraſmuch as archdeacons and other ordina- 
ries in their viſitations, finding defects as well in the 
churches as in the ornaments thereof and the fences of the 
churchyard and in the houſes of the incumbents, do 
command them to be repaired under pecuniary penalties, 
and from thoſe that obey not do extort the ſaid penalties 
by cenſures, wherewith the ſaid defects ought to be re- 
paired, and thereby inrich their own purſes to the damage 
of the poor people; therefore that there may be no oc- 
caſion of complaint againſt the archdeacons and other 
ordinaries and their miniſters by reaſon of ſuch penal ex- 
actions, and that it becometh not eccleſiaſtical perſons to 
gape after or inrich themſelves with diſhoneſt and penal 
acquiſitions, we do ordain, that ſuch penalties, ſo often 
as they ſhall be exaCted, ſhall be converted to the uſe of 
ſuch repairs, under pain of ſuſpenſion ab officio which 
they ſhall ipſo facto incur until they ſhall effectually aſ- 


ſign what was ſo received to the reparation of the ſaid 
defects. Lind. 224. 


Can. 86. Every dean, dean and chapter, archdeacon, 
and others which have authority to hold eccleſiaſtical vi-- 
ſitations by compoſition, law, or preſcription, ſhall ſur- 
vey the churches of his or their juriſdiction, once in every 
three years, in his own perſon, or cauſe the ſame to be 
done; and ſhall from time to time within the ſaid three 
years certify the high commiſſioners for cauſes eccleſiaſti- 
cal, every year, of ſuch defects in any the ſaid churches, 
as he or they do find to remain unrepaired, and the names 
and firnames of the parties faulty therein, Upon which 
certificate we defire the ſaid high commiſſioners will ex 
officio mero ſend for ſuch parties, and compel! them to 
obey the juſt and lawful decrees of ſuch eccleſiaſtical 
ordinaries making ſuch certificates. 

Note, ſince the making of theſe canons, the high com- 
miſſion court was aboliſhed' by act of parliament. 

7. In the year 1626, Mr Huntley, rector of Stourmouth, Viſitation far« 
was required by Dr Kingſley archdeacon of Canterbury, won. 
to preach a viſitation ſermon ; which te refuſed. And 
being cited before the high commiſſioners, it was urged, 
that he was bound to the. performance of that office in 
purſuance of the archdeacon's mandate, by virtue of his y 
oath of canonical obedience. He anſwered, that he was 
not a licenſed preacher, according to the canons of 16933 
and eſpecially, that he was not bound thereunto by his 
ſaid oath, which implieth only an obedience according, 

Vor. IV. | E to 
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to the canon law, as it is in force in this realm; and 
that there is no canon, :ureign or domeſtic, which re- 
quireth him to do this; but on the contrary, that the 
ancient canon law injoineth the viſitor himſelf to preach 
at his own viſitation. But the court admoniſhed him to 
comply; and on his refuſal, fined him 500], and impri- 


ſoned him till he ſhould pay the ſame and alſo make ſub- 


miſſion z and afterwards degraded and deprived him. h/. 


HFuntley's caſe. 


But this perhaps may be ene inſtance, amongſt others 


charged againſt that court whilſt it ſubſiſted, of carrying 


matters with a pretty high hand. 
And Dr Ayliffe obſerves from the ſixth book of the 


 Deeretals, that amongſt the orders to be obſerved by arch- 


biſhops biſhops and others in their viſitations, the firſt is, 
that they ought to preach the word of god, by giving the 
congregation a ſermon. Hl. Par. 515. 

Nevertheleſs, it is preſumed, very few clergymen would 
refuſe to diſcharge the offices of their function on the like 
occaſion, at the requeſt or intimation of their ſuperior, 

8. Can. 137. Foraſmuch as a chief and principal cauſe 
and uſe of viſitation is, that the biſhop archdeacon or 
other aſſigned to viſit, may get ſome knowledge of the 
ſtate ſuſhciency and ability of the clergy, and other per- 
ſons whom they are to viſit : We think it convenient, 
that every pariſon, vicar, curate, ſchoolmaſter, or other 
perſon licenſed whoſoever, do at the biſhop's firſt viſita- 
tion, or at the next viſitation after his admiſſion, ſhcw 
and exhibit unto him his letters of orders, inſtitution, and 
induction, and all other his diſpenſations, licences, or 
faculties whatſoever, to be by the ſaid biſhop either al- 
lowed, or (it there be juſt cauſe) diſallowed and rejected ; 
and being by him approved, to be (as the cuſtom is) 
ſigned by the regiſter : and that the whole fees accuſtomed 
to be paid in the viſitations in reſpect of the premiſles, be 


paid only once in the whole time of every biſhop, and 


afterwards but half of the ſaid accuſtomed fees, in every 
other viſitation, during the ſaid biſhop's continuance. 


To be by the ſaid biſhop allnwed] None but the biſhop, or 
other perſon exerciſing eccleſiaſtical authority by com- 
miſſion from him, hath right de jure communi to re- 
quire theſe exhibits of the clergy ; nor doth the enacting 
part of this canon convey the right to any other ; and 
therefore, if any archdeacons are intitled to require ex- 


| Hibits in their viſitations, it muſt be upon the foot of 


cuſtom; the beginning whereof hath probably been an 
8 . incroach- 


Utſitation, 


incroachment z fince it is not likely, that any biſhop 
ſhould give to the archdeacon add his official a power of 
allowing or diſallowing ſuch inſtruments as have been 
granted by himſelf or his predeceſſors. Gif. 959. 


IVhole fees] In the regiſtry of archbiſhop Iflip, there is 
a ſequeſtration of the benefices of divers clergymen re- 
fuſing to make due exhibits in a viſitation. Gibſ. 1545. 


And afterwards but half ef the ſaid accuſtcmed fees] Lind- 
wood ſpeaking of the letters of orders to be exhibited by 
ſtipendiary curates going from one dioceſe to another, 
ſaith, that after the archdeacon or his official or other or- 
dinary hath ſatisfied himſelf of their orders and of their 
life and converſation, they may be admitted to officiate, 
and their names ought to be entred in the regiſter of ſuch 
ordinary; whereupon in other viſitations or inquiries 
their letters of orders ought not to be reinſpected, nor 
their names to be entred again, ſeeing they are ſufficiently 
known already: And fo they do ill (he ſays) who in 
every of their viſitations take ſomething for the inſpection 
and approbation of the ſaid letters of orders; ſeeing ſuch 
entry ought not to be made but once, namely, at the 
firſt admiſſion. Lind. 225. GH. 959. 


9. Edm. There ſhall be in every deanry two or three Prefentments, by 
men, having god before their eyes, who ſhall at the com- hem to be 
mand of the archbiſhop or his official, preſent unto them 


the publick exceſſes of prelates and other clerks. Lind. 
277. 

In every deanry] That is, in every rural deanry. Lind. 
277. | X 

Publick exceſſes] That is, notorious, whereof there is 
great and publick infamy; and this, altho' the ſame be 
not upon oath : but if ſuch exceiles ſhall not be notorious, 
then the ſame ſhall not be preſented, unleſs there be proof 
upon oath, Lind. 277. | 

As to the churchwardens duty in this particular, altho' 
they have for many hundred years been a body corporate, 

to take care of the goods repairs and ornaments of the 
church, as appears by the ancient regiſter of Writs; yet. 
this work of preſenting hath been devolved on them and 
their aſſiſtants, by canons and conſtitutions of a more 
modern date, Anciently, the way was, to ſelect a cer- 
tain number at the diſcretion of tae ordinary, to give in- 
formation upon oath; which number the rule of the 
canon law upon this head evidently ſuppoſeth to have been 

dey. ſelected 
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ſelected while the ſynod was fitting, and the people as 
well as clergy in attendance there. But in proceſs of 
time this method was changed; and it was directed in the 
citation, that four fix or eight, according to the propor- 
tion of the diſtri, ſhould appear (together with the cler- 
gy) to repreſent the people, and to be the ze/tes ſynodales. 

ibſ. 960. . 

But all this while we find nothing of churchwardens 
preſenting, but the ſtyle of the books is, The pariſhoners 
ſay, T he laymen ſay, and the like, until a little betore the 
reformation, when the churchwardens began to preſent, 
either by themſelves, or elſe with two or three more pa- 
riſhioners of credit joined with them. And this laſt (by 
the way) is evidently the original of that office, which 
our canons do call the office of ſidemen or aſſiſtants. 
G1b/. 960. 

In the beginning of the reign of king James the. firſt, 
a commiſſary had cited many perſons of ſeveral pariſhes, 
to appear before him at his viſitation ; and becauſe they 
appeared not, they were excommunicated, But a prohi- 
bition was granted ; becauſe the ordinary hath not power 
to cite any into that court, except the churchwardens and 
ſidemen. Ney 123. TIP | 

But by Cax. 113. Becauſe it often cometh to paſs, that 
churchwardens, ſidemen, queſtmen, and ſuch other per- 
ſons of the laity as are to take care for the ſuppreſſing of 
fin and wickedneſs, as much as in them lieth, by ad- 
monition, reprehenſion, and denunciation to their ordi- 
naries, do forbear to diſcharge their duties therein, either 
thro* fear of their ſuperiors, or thro* negligence, more 
than were fit, the licentiouſneſs of theſe times conſidered ; 
we do ordain, that hereafter every parſon and vicar, or in 
the lawful abſence of any parſon and vicar, then their. 
curates and ſubſtitutes may join in every preſentment, with 
the ſaid churchwardens fidemen and the reſt: abovemen- 
tioned, at the times of viſitation, if they the ſaid church- 
wardens and the reſt will preſent ſuch enormities as are 
apparent in the pariſh ; or if they will not, then every 
ſuch parſon and vicar, or in their abſence as aforeſaid 
their curates, may themſelves preſent to their ordinaries 
at ſuch times, and when elſe they think it meet, all ſuch 
crimes as they have in charge or otherwiſe, as by them 


(being the perſons that ſhould have the chief care for the 


ſuppreſſing of ſin and impiety in their pariſhes) ſhall be 


thought to require due reformation. Provided always, 


that if any man confeſs his ſecret and hidden fins to the 
| . | miniſter, 
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miniſter, for the unburdening of his' conſcience, and to 
receive ſpiritual conſolation and eaſe of mind from him, 
we do not any way bind the ſaid miniſter by this our con- 
ſtitution, but do ſtraitly charge and admoniſh him, that 
he do not at any time reveal and make known to any 
perſon whatſoever, any crime or offence ſo committed to 
his truſt and ſecrecy (except they be ſuch crimes as by the 
laws of this realm his own life may be called in queſtion 
for concealing the ſame) under pain of irregularity. 

And by Can. 116. It ſhall be lawful for any godly dif- 
poſed perſon, or for any eccleſiaſtical judge, upon know- 
ledge or notice given unto him or them, of any enormous 
crime within his juriſdidiction, to move the miniſter 
churchwardens or ſidemen, as they tender the glory of 

od and reformation of ſin, to preſent the ſame, if they 
ſhall find ſufficient cauſe to induce them thereunto, that 
it may be in due time puniſhed and reformed, | 

Provided, that for theſe voluntary preſentments there 
be no fee required or taken. 

10. Boniface. We do decree, that laymen, when in- To be made up- 
quiry ſhall be made by the prelates and judges eccleſiaſ- on oath, 
tical for correcting the fins and exceſſes of thoſe that are 
within their juriſdiction, ſhall be compelled (if need be) 
to take an oath to ſpeak the truth. Lind. 109. 

And that ordinaries are impowered by the laws of the 
church to require an oath of the teſtes ſynodales, appears, 1 
not only from this conſtitution, but alſo from the body 
of the canon law. And the ſame practice of adminiſtring 
an oath, appears in the eccleſiaſtical records of our own 
church; where it is often entred, that the preſenters were 
charged upon their conſciences, to diſcover whatever they 
knew to want amendment in things and perſons, G1b/; 

60. 

y 11. Can. 119. For the avoiding of ſuch inconvenien- Articles of in- 
ces as heretofore have happened, by the haſty making of duiry. 
bills of preſentments upon the days of viſitation and ſy- 
nods, it is ordered, that always hereafter, every chancel- 
lor, archdeacon, commiſſary, and official, and every other 
perſon having eccleſiaſtical juriſdiction at the ordinary 
time when the churchwardens are ſworn, and the arch- 
biſhop and biſhops when he or they do ſummon their vi- 
ſitation, ſhall deliver or cauſe to be delivered to the 
churchwardens queſtmen and ſidemen of every pariſh, or 
to ſome of them, ſuch books of articles as they or any of 
them ſhall require (for the year following) the faid 


churchwardens queſtmen and ſidemen to ground their pre- 
C 3 ſentments 
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ſentments upon, at ſuch times as they are to exhibit them. 

In which book ſhall be contained the form of the oath 
which muſt be taken immediately before every ſuch pre- 
ſentment : to the intent that having before hand time ſuf- 

| ficient, not only to peruſe and conſider what their ſaid 

oath ſhall be, but'the articles alſo whereupon they are to 

ground their preſentments, they may frame them at home 

both adviſedly and truly, to the diſcharge of their own 


conſciences (after they are ſworn), as becometh honeſt 
and godly men. 


Frame them at home] By an entry in one of our records 
about 200 years ago, the ancient way of making preſent- 
ments ſeems to have been, the ordinary's examination of 
the ſynodal witneſſes, and the taking their detections and 
preſentments by word of mouth, and then immediately 

entring them in the acts of the viſitation. And altho' 
preſentments are now 1cquired to be framed at home, there 
is no doubt but every viſitor hath the ſame right of per- 


ſonal examination that ancient viſitors had, as often as he 
ſhall find occaſion. Gibſ. 96g. 


* 


By reaſon of ſeveral diſputes which have been made 
concerning the articles of inquiry, the convocation hath 
ſometimes attempted to frame one general body of articles 
for viſitations; but the ſame as yet hath not been brought 
to effect. Gibſ. 962, 

Preſentments on 12. Can. 11 bY Whereas for the reformation of crimi- 
common kalte. nous perſons and diſorders in every pariſh, the church- 
| wardens queſtmen ſidemen and ſuch other church officers 

are ſworn, and the miniſter charged, to preſent as well the 

crimes and diſorders committed by the Hd criminous per- 

ſons, as alſo the common fame which is ſpread abroad of 

them, whereby they are often maligned and ſometimes 

roubled by the ſaid delinquents or their friends; we do 

admoniſh and exhort all judges both eccleſiaſtical and 

temporal, as they regard and reverence the fearful judg- 

ment ſeat of the higheſt judge, that they admit not in any 

of their courts, any camplaint plea ſuit or ſuits, againſt 

any ſuch churchwardens cueſtmen ſidemen or other church 

officers, for making any ſuch preſentments, nor againſt 

any miniſter for any preſentments that he ſhall make: all 

| the ſaid preſentments tending to the reſtraint of ſhame- 
lets impiety, and conſidering that the rules both of cha- 

| rity and government do preſume that they did nothing 


therein of malice, but for the diſcharge of their con- 
ſciences, 


But 


UViſitation. 


But there is more danger now, than when theſe canons 
were made, of actions being brought againſt churchwar- 
dens for preſenting upon common fame; becauſe the per- 
ſon accuſed in thoſe days was required to anſwer upon 
oath to the charge laid againſt him, and to bring his com- 
purgators: but the oath ex officio being now aboliſhed, 
it ſeemeth not ſafe, to preſent any perſon upon common 
fame only, without proof. 

And even when the oath of purgation was in force, Mr 
Clerke gives a caution, that all, both churchwardens and 
others, take care, how they accuſe or preſent any perſon 
for any crime, or fame thereof, unleſs they can prove 
either the crime, or that the fame thereof aroſe from juſt 
caufes and ſtrong preſumptions. Therefore, altho' the 
fame or rumour of any crime hath been ſpread amongſt 
many and good men, yet if it had its beginning from 
enemies or evil minded perſons, or (as is often the caſe) 
from the ſole accuſation of a woman confeſſing her own 
turpitude, the preſentment or accuſation in ſuch caſe 
ought not to be general, but particular, that is, that ſuch 
a fame or rather rumour was ſpread by ſuch perſons, or 
by the accuſation or confeſſion of ſuch woman in child- 
birth confeſſing her own baſeneſs : And then, if the per- 
fon accuſed ſhall proceed againſt the accuſer in a cauſe 
of defamation, he ſhall fail in his ſuit, if proof ſhall be 
made that there was ſuch a fame or rumour as was ſet 
forth in the preſentment. 1 Ought. 236. 


13. It is not enough to preſent that ſuch a one hath Preſentment, in 
what manner ta 


be made, 


committed fornication, or the like ; but the perſon ought 
to be named with whom he committed the offence, and 
that there is a publick fame thereof : otherwiſe upon ſuch 
a general and uncertain preſentment, the perſon accuſed 
cannot know how to make his defence, and there may 
be cauſe of appeal. 1 Ought. 229. | 


14. Can. 116. No churchwardens, queſtmen, or fide= At what times to 
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men of any pariſh, ſhall be inforced to exhibit their pre- be made. 


ſentments to any having eccleſiaſtical juriſdiction, above 
once in every year where it hath been no oftner uſed, nor 
above twice in any dioceſe whatſoever, except it be at the 
biſhop's viſitation : Provided always, that as good occa- 
fion ſhall require, it ſhall be lawful for every miniſter 
churchwardens and ſidemen, to preſent offenders as oft as 
they ſhall think meet; and for theſe voluntary preſent- 
ments no fee ſhall be taken. 

Can. 117. No churchwardens queſtmen or {.d:men ſhall 
be called or cited, but only at the ſaid time or times be- 
5 C4 fore 
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fore limited, to appear before any eccleſiaſtical judge who- 
ſoever, for refuſing at other times to preſent any faults 
committed in their pariſhes, and puniſhable by eccleſiaſti- 
cal laws. Neither ſhall they or any of them, after their 
preſeatments exhibited at any of thoſe times, be any fur- 
ther troubled for the ſame, except upon manifeſt and evi- 
dent proof it may appear, that they did then willingly 
and wittingly omit to preſent ſome ſuch publick crime or 
crimes as they knew to be committed, or could not be 
ignorant that there was then a publick fame of them, or 
unleſs there be very juſt cauſe to call them for the ex- 
planation for their former preſentments : In which caſe of 
wilful omiſſion, their ordinaries ſhall proceed againſt them 
in ſuch ſort, as in cauſes of wilful perjury in a court 
eccleſiaſtical it is already provided. 

Can. 118. The office of all churchwardens and ſidemen 
ſhall be reputed to continue, until the new churchwar- 


dens that ſhall ſucceed them be ſworn, which ſhall be the 


firſt week after eaſter, or ſome week following, according 
to the direction of the ordinary; which time ſo appointed 
ſhall always be one of the two times in every year, when 
the ler and churchwardens and ſidemen of every 
pariſh ſhall exhibit to their ſeveral ordinaries, the pre- 
ſentments of ſuch enormities as have happened in their 


. Pariſhes fince their laſt preſentments. And this duty 


they ſhall perform, before the newly choſen churchwar- 
dens and ſidemen be ſworn, and ſhall not be ſuffered to 
paſs over the ſaid preſentments to thoſe that are newly 


come into that office, and are by intendment ignorant of 


Fee for taking in 
pieſentments. 


Penalty for not 
preſenting, 


ſuch crimes ; under pain of thoſe cenſures which are ap- 
pointed for the reformation of ſuch dalliers and diſpenſers 
with their own conſciences and oaths. | 

I5. Can. 116. For the preſentments of every pariſh 
church or chapel, the regiſter of any court where they 
are to be exhibited, ſhall not receive in one year above 
4d; under pain, for every offence therein, of- ſuſpenſion 
from the execution of his office for the ſpace of a month 
toties quoties. 

16. Beſides being proceeded againſt by the cenſures of 
the church ; it is injoined by. Can. 26. that no miniſter 
ſhall in any wiſe admit to the receiving of the holy com- 
munion, any churchwardens or ſidemen, who having 
taken their oaths to preſent to their ordinaries all ſuch 
publick offences as they are particularly charged to in- 
quire of in their ſeveral pariſhes, ſhall (notwithſtanding 
their {aid oaths, and that their faithful diſcharge of them 
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is the chief means whereby publick ſins and offences may 
be reformed and puniſhed) wittingly and willingly, de- 
perately and irreligiouſly, incur the horrible crime of per- 
jury; either in neglecting, or in refuſing, to preſent 
ſuch of the ſaid enormities and publick offences, as they 
know themſelves to be committed in their ſaid pariſhes, 
or are notoriouſly offenſive to the congregation there; 
altho* they be urged by ſome of their neighbours, or by 
their minifter, or by the ordinary himſelf, to diſcharge 
their conſciences by preſenting of them, and not to incur 
ſo deſperately the ſaid horrible fin of perjury. 

H. 1680. Selby's caſe. A prohibition was prayed to 
the archdeacon of Exeter, becauſe he proceeded to excom- 
municate the plaintiff, for that he, being churchwarden, 
refuſed to prefent a notorious delinquent, being admo- 
niſhed. And a prohibition was granted : for they are not 
to direct the churchwarden to preſent at their pleaſure ; 
but if one churchwarden doth refufe to preſent, he may 
be preſented by his ſucceſſor. Freem. 298. 

17. Can. 121. In places where the biſhop and arch- 
deacon do by preſcription or compoſition viſit at ſeveral 
times in one and the ſame year; leſt for one and the ſelf 
ſame fault any of his majeſty's ſubjects ſhould be chal- 
lenged and molefted in divers eccleſiaſtical courts, we do 
order and appoint, that every archdeacon or his official, 
within one month after the viſitation ended that year, and 
the pre ſentments received, ſhall certify under his hand 
and ſeal, to the biſnop or his chancellor, the names and 
crimes of all ſuch as are detected and preſented in his ſaid 
viſitation, to the end the chancellor ſhall thenceforth for- 
bear to convent any perſon for any crime or cauſe ſo 
detected or preſented to the archdeacon. And the chan- 
cellor, within the like time after the biſhop's viſitation 
ended and preſentments received, ſhall under his hand 
and ſeal ſignify to the archdeacon or his official, the 
names and crimes of all ſuch perſons, which ſhall be de- 
tected or preſented unto him in that viſitation, to the 
ſame intent as is aforeſaid. And if theſe officers ſhall not 
certify each other as is here preſcribed, or after ſuch cer- 
tificate ſhall intermeddle with the crimes or perſons de- 
tected and preſented in each other's viſitation ; then every 
of them ſo offending ſhall be ſuſpeaded from all exerciſe 
of his juriſdiction, by the biſhop of the dioceſe, until he 
ſha!l repay the cofts and expences which the parties grieved 
have been at by that vexation. 


18. Crimes 


& 


None to be pre- 
ſented twice for 
the ſame offence, 


| 
| 
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to ſup 


26 


Churchwardens 


— immoralities in perſons, as lewdneſs, ſwearing, drunken- 
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18. Crimes evident and notorious, whether they be 


neſs, and ſuch like; or defects in places, as the want of 
repairs, or of utenſils, in churches, churchyards, and par- 
ſonage houſes ; are not only in their nature merely ſpiri- 
tual and eccleſiaſtical, but in the chief heads thereof (as 
fornication, adultery, and the repairing of churches and 
churchyards) by the ſtatute of Circumſpecte agatis, 13 
Ed. 1. not liable to prohibition: And therefore if offend- 
ers, being preſented, do eſcape unpuniſhed, it muſt be 


. owing either to the want of proof, or the want of proſe- 


cution. Gib. 966. 

As to legal proof; in caſe the party preſented denies 
the fact to be true, the making good the truth of the pre- 
ſentment, that is, the furniſhing the court with all pro- 
per evidences of it, undoubtedly reſts upon the perſon 
preſenting. And as the ſpiritual court, in ſuch caſe is 
intitled by law to call upon churchwardens to ſupport 
their preſentments; ſo are churchwardens obliged, not 
only by law (Dr Gibſon ſays), but alſo in conſcience, to 
ſee the preſentment effectually ſupported; becauſe to de- 
ny the court thoſe evidences which induced them to pre- 
ſent upon oath, is to deſert their preſentment, and is lit- 
tle better in point of conſcience, than not to preſent at 
all; inaſmuch as thro' their default the preſentment is 
rendered ineffectual, as to all purpoſes of removing the 
ſcandal, or reforming the offender. And from hence he 
takes occaſion to wiſh, that the pariſhioners would think 
themſelves bound (as on many accounts they certainly 
are bound) to ſupport their churchwardens, in ſeeing that 
their preſentments are rendred effectual. In any point 
which concerns the repairs or ornaments of churches, or 
the providing conveniences of any kind for the ſervice of 
god, when ſuch defects as theſe are preſented, the ſpiri- 
tual judge, immediately, and of courſe, injoins the church- 
warden prefenting, to fee the defect made good, and 
ſupports him in repaying himſelf, by a legal and reaſon- 
able rate upon the pariſh. But what he intends is, the 
ſupporting the churchwardens in the proſecution of ſuch 
immoral and unchriſtian livers, as they find themſelves 
obliged by their oath to preſent, as fornicators, adulterers, 
common ſwearers, drunkards, and ſuch like; whoſe ex- 
ample is of pernicious conſequence, and likely to bring 
many evils upon the pariſh. Id. x 

19. In all viſitations of parochial churches made by 
biſhops and archdeacons, the law hath provided, that the 

| charge 
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charge thereof ſhall be anſwered by the procurations 
then due and payable by the inferior clergy; wherein 
cuſtom, as to the quantum, ſhall prevail. God. Introd. 

19. 

= Theſe procurations were anciently made, by pro- Anciently by 
curing victuals and other proviſions in ſpecie; concern- Proviſions in 
ing which, the following conſtitutions have been or- e 
dained: 

Langton. We forbid archdeacons, deans, and their 

officials, to make any exactions upon their clergy. Lind. 

221. 
Langton. That archdeacons may not be burden- 
; ſome to the churches ſubject unto them, we ſtrictly in- 
join, that they do not exceed the number of horſes and 
men preſcribed by the general council ; and that they do 


not preſume to invite ſtrangers with them to the procu- 

; ration made for them on account of their viſitation. But 

t if the rectors of the churches, in honour of the archdea- 

t con, will invite any, we do not forbid it. But the arch- 

) deacons themſelves ſhall invite none, leſt they who would 

. not burden the churches by their own coming, ſhould yet 

4 burden them by thoſe whom they ſhould invite. And 

þ that there may be no occaſion to invite any, we do forbid 

t the archdeacons to hold any chapter on the day of viſi- 

8 tation at the church which they viſit, unleſs it be in a 

e borough or city. And we injoin the archdeacons, that 

e they do not in any wiſe receive procuration without rea- 

K ſonable cauſe, but only on the day when they perſonally 

y viſit the church; and that they do not extort money 

ut from the church as a fee or ranſom for not viſiting. Lind. | 

N 219. | 

- Preſeribed by the general] That is to ſay, five or fix: 

f but herein a regard ought to be had to the cuſtom of the 

4 country or place, Lind. 220. | | 

id In any wiſe] That is, neither in victuals, nor money, 

* nor any thing in lieu thereof. Id. 

ne Perſenally viſit] But yet, if thro' infirmity or any other | 

ch lawful cauſe, the archdeacon be hindred from viſiting in | 

es perſon, he may exerciſe the office by another; and in | 

8, ſuch caſe the procurations ſhall be paid. Id. 221. 2 | 

x Otha. The archdeacons ſhall not burden the churches | 

ng with ſuperfluous expences, but only require moderate | 
procurations when they viſit; and ſhall not bring ſtran- | 

by gers with them, but demean themſelves modeſtly both in | 

he | 


regard to their attendants and their horſes, Athon 53. 
ge Othob. 


Uiſitatton. 

Othob. The church viſited ought in reaſon to enter- 
tain the viſitor : but where no viſitation is, there ſhall 
be no procuration; and if any perſon ſhall. take any 
thing, he ſhall be ſuſpended from the entrance of the 


Church, until he make reſtitution. And the biſhops and 


Now converted 
into money. 


Whether due 
when no viſita- 
Ton is made. 


other inferior prelates, when they viſit, ſhall not burden 
the clergy with a ſuperfluous number of attendants or 
horfes or otherwiſe in expences; and if they do, the 
clergy ſhall not obey them in that behalf; and any ſen- 
tences of excommunication, ſuſpenſion, or interdict, on 
occaſion thereof, ſhall be void. Athen 114. 

Stratford. No procuration ſhall be due, without ac- 
tually viſiting: And if any fhall viſit more churches 
than one in-one day, he ſhall have but one procuration, to 
be proportioned amongſt the ſaid churches. And becauſe 
fometimes the retinue of a viſitor exceedeth the number 
of men and horſes appointed by the canons, fo that they 
who pay their procurations in victuals are exceſſively bur- 
dened beyond the rate which is uſually paid in money; it 
ſhall be in the choice of the viſited, to pay the ſame in 
money or in proviſions. Lind. 223. 

21. And this laſt conſtitution, by putting it in the 
choice of the incumbent, whether he would entertain the 
viſitor in proviſions, or compound for it by a certain ſum 
of money, was the cauſe of the cuſtom generally prevail- 
ing afterwards, and which now univerſally obtaineth, of 
a fixed payment in money, inſtead of a procuration in 
meat, drink, provender, and other accommodation. Gib. 
Tracts. 13. | 

22. Procuration is due to the perſon vfiting, of com- 
mon right: and altho' originally due by reaſon of viſt- 
tation only, yet the ſame may be due without actual vi- 
ſitation. The foregoing conſtitutions limit the payment, 
whether in proviſions or money, to actual viſitation, and 
warrant the denial of them when no vifitation is held. 
Upon which a doubt hath been raiſed, whether thoſe 
archdeacons who are not permitted to viſit, but are inhi- 
bited from doing it in the biſhop's triennal viſitation, have 
a right to require procurations for that year. They who 
have maintained the negative, build their opinion upon 
the expreſs letter both of the ancient canon law, and of 
our own provincial conſtitutions. But others, who un- 
dertake to defend the rights of the archdeacons alledge, 
that tho' it might be reaſonable that they loſe their pro- 


curations, in caſe they negle& their office of viſiting 


(which, by the way, was all that the ancient conſtitu- 
| tions 
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tions meant), yet that: reaſon doth. not hold when they are 
refrained and inhibited: from it; and: that procurations 
are rated in the valuation. of king Henry the eighth, as 
part of the revenues'of every archdeacon, who therefore 
pays a certain annual tenth for them; and the law could 
never intend the payment of the tenth part every year, 
if there had been any year in which he was not to receive 
the nine parts. Which two arguments (Dr Gibſon ſays) 
are ſo ſtrong in favour of the archidiaconal rights, the 
frſt in reaſon, and the ſecond in law as well as reaſon, 
that no more need to be ſaid upon that head. Gib/. 975. 


23. Procurations are ſuable only in the ſpiritual court, To be ſued forin 
and are merely an eccleſiaſtical duty. L. Raym. 450. the spiritual 
And may be levied by ſequeſtration, or other eccleſia- 


ſtical proceſs, Gib. 1546. | 


24. E. 7 G. Saunderſon 2nd Clagett. Dr Clagett, arch- To be paid by 
deacon of Sudbury, commenced. a ſuit in the conſiſtory reftories impro- 


court of the biſhop of Norwich, againſt Saunderſon as 


in Suffolk, for thE annual ſum of 6s 8 d as a procu- 
ration or proxy due to the archdeacon for viſitations. 
Saunderſon moved the court of king's bench for a prohi- 
bition 3 and ſuggeſted that this rectory of Aſpal was time 
out of mind a rectory impropriate, without any vicar 
endowed ; that al} the tithes and profits within this rec- 
tory time out of mind belonged to the proprietor thergof, 
who at his own expence uſed to provide a curate to cele- 
brate divine ſervice at the pariſh church of Aſpal. But it 
was denied dy the whole court, who delivered their opi- 


nions ſeriatim; 1. That this was an eccleſiaſtical duty, 


and therefore properly ſuable for in the ſpiritual court. 
2. That it was claimed both by and from an eecleſiaſti- 
cal perſon, which made it the ſtronger. 3. That tho 
there was an impropriation in the caſe, ſtill there muſt be 
a curate, to take care of the ſouls of the pariſhioners ; 
and that curates as well as other perſons muſt ſtand in 
need of biſhops or archdeacons inſtructions and viſita- 
tions. Conſequently, 4. That the ordinary or archdea- 
con ought to be allowed for his procuration, what had been 
uſually paid for it, whch here appeared to be 6s 8d. 
5. That where a thing is claimed by cuſtom in the ſpi- 
ritual court, it muſt be intended according to their con- 
ſtruction of a cuſtom ; and by their law, forty years 
make a cuſtom or preſcription. 1 Peere M. 657. Str. 
421. 


25 H 


2 


; : : | there 's no vicar 
proprietor or curate of the impropriate rectory of Aſpal cndow:e. 
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Impropriate rec- 25. If there be a parſonage and a vicarage endowed; 

tory where 19*"* only one is to pay procurations : but which of them 

ed. muſt pay is to be directed by cuſtom, or the endowment 
if extant. Deg. p. 2. c. 15. 

Chapel of eaſe 26. Stratford. A chapel of eaſe ſhall be included i in 

under a parochial the procuration of the mother church. Lind. 22 23. Deg. 


church. 

p. 2. c. 15. 
Churches newly 27. Churches newly erected ſhall be rated to procura- 
— tions, according to the proportion paid by the neighbouring 


churches. Gib/. 976. 
Places exempted. 28. Donatives and free chapels pay no procurations to 
any eccleſiaſtical ordinary, becauſe they are not os 
by any. Deg. p. 2. c. 15. 
Places exempted, as to other matters, are treated of un- 
der the title Petuliars. 


Synodals or cathedratica, and 8 are ad of 
under their reſpective titles, 


Viſkarion of the ficke. See Sick, 
Uniformity. See Publick wozſhip. 
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1 1. H E union or 1 - FT ought to 
be founded upon good canonical reaſons. And 
the principal reaſons aſſigned by the canon law are, for 
hoſpitality, nearneſs of the places, want of inhabitants, 
poverty or ſmallneſs of the living. Which circumſtances 
are ſpecially inquired into before the union, and (ſome, 
or all of them, as the caſe is) are recited in the pre- 
amble to the act of union. Gibſ. 920. 
Who may unite, 2+ And in ſuch cafe, by hy common law of the 
realm, the ordinaries, patrons, and incumbents may make 
a conſolidation or an union of the two churches into one. 


| 1 Salk, 165. Hughes c. 28. 

And in ſuch caſe, it is ſaid, that the conſent of the 
king is not at all neceſſary, albeit he hath an intereſt in 
the churches in the caſe of lapſe. For by the ancient 
canon law, the licence of the pope was not neceſſary; 
nor hath the licence of the king been judged —y 


= > &a BB DO a 6 5B 


DB 2 


Union. 


ſince the reformation ; inaſmuch as unions have been or- 
dinarily made without ſuch licence: however, in ſome 
few inſtances, it may have been deſired and obtained for 
the greater caution, Cro. Eliz. 500. Gibſ. 916, 920. 
IWatſ. c. 16. 


3. By the 37 H. 8. c. 21. An union or conſolidation Reftraint of 


of two churches in one, or of a church and Chapel in 
one, the one of them not being above the yearly value of 
61 in the king's books, and not diſtant — the other 
above one mile, may be made by the aſſent of the ordi- 
dinary and ordinaries of the dioceſe where ſuch churches 
and chapels ſtand, and by the aſſents of the incumbents 
of them, and of all ſuch as have a juſt right title and in- 
tereſt to the patronages of the ſame churches and chapels, 
being then of full age; which unions and conſolidations 
ſo made, ſhall be good and available in the law, to conti- 
nue for ever, in ſuch manner and form, as by writing or 
writings under the ſeal of ſuch ordinaries, incumbents, 
and patrons ſhall be declared and ſet forth. 


union by ſtatute, 
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Provided, thatywhere the inhabitants of any ſuch poor 


pariſh, or the more part of them, within one year next 
after the union or conſolidation of the ſame pariſh, by 
their writing ſuſkcient in the law, ſhall aſſure the incum- 
bent of the ſaid pariſh for the yearly payment of ſo much 


money, as with the ſum that the ſaid pariſh is rated and 


valued at in the court of firſt fruits and tenths, ſhall 
amount to the fall ſum of 81, to be levied and paid 


yearly by the ſaid inhabitants to the ſaid incumbent and 


his ſucceſſors; all ſuch unions or conſolidations made 


of any ſuch poor pariſh as aforeſaid, ſhall be void and of 


none effect. 


4. By the ſame ſtatute, it is provided, that all unions In towns corpo- 
and conſolidations to be made of any church or chapel rate. 


within any city or town corporate, without the aſſent 
of the mayor ſheriffs and commonalty of ſuch city, or 
without the aſſent of the body corporate of other towns 
corporate, by the names of their corporations in writing 
under their common ſeal, ſhall be void. 


And by the 17 C. 2. c. 3. Foraſmuch as the ſettled 


[7 Aue 2. 


proviſion for miniſters In moſt cities and towns corpo- , 3 


rate 1s not ſufficient for the maintenance of able mini- 
ſters fit for ſuch places, whereby mean and ſtipendiary 
preachers are entertained to ſerve the cures there; who 
wholly depending for their maintenance upon the good 
will and liking of their auditors, have been and are here- 
by under temptation of to much complying, and ſuiting 
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their doctrine and teaching to the humour rather than 
of their auditors; which hath been a great occa- 

on of faction and ſchiſm, and of the contempt of the 
miniſtry: it. is enacted, that in every city or town cor- 
porate and their liberties, which have a mayor and alder- 


men, and particular juſtices of the peace by charter or 


commiſſion, or bailiff or bailiffs, or other chief officer or 
officers, and other aſſiſtants, by like charter; and where 
two or more churches or chapels, or a church and a 
chapel, and the pariſhes thereunto belonging, do lie 
within the ſaid corporation or liberties thereof, conve- 
nient to be united; in ſuch caſes the biſhop of the dio- 
ceſe where ſuch pariſh or pariſhes are, with the conſent of 
the mayor, aldermen, and juſtices of the peace, bailiff or 
bailiffs, or other chief officer or officers, or the major 
part of them, and of the patron or patrons - of ſuch 
churches or chapels, ſhall or may according to due form 
of law unite the faid churches or chapels, or any of 
them; and ſhall appoint at which of them the pariſhio- 
ners and inhabitants ſhall uſually meet for the worſhip of 
god, and which of them ſhall be united and annexed un- 
to the other, which ſhall be the church preſentative, unto 
which all preſentations ſhall thereafter be only made, and 
unto which the pariſhioners ſhall refort as their proper 
church; and after ſuch order made, the ſaid churches or 
chapels ſhall accordingly for ever ſtand united. And the 
pariſhioners, landholders, and inhabitants ſhall, as any 
of them become void, from thenceforward pay all ſuch 
zithes and other duties, as did belong to the incumbent of 
any of the churches or chapels ſo united and annexed; 
unto the. incumbent of the ſaid preſentative church or 
chapel; unto: which ſuch other ſhall be ſo united and 
annexed as aforeſaid, 

But notwithſtanding any ſuch union to be made by 
virtue hereof, each of the pariſhes ſo united ſhall conti- 


nue diſtinct as to all rates, taxes, parochial rites, charges, 


and duties, and all other privileges, liberties, and re- 
ſpects whatſoever, other than what is herein before men- 
tioned and ſpecified z and churchwardens ſhall be elected 
and appointed for each pariſh, as they were before ſuch 
union made. 

And where one or more of the ſaid churches or cha- 
pels ſo united, ſhall be full at the time of making ſuch 
union; the ſaid union ſhall take effect for every ſuch 
church or chapel, upon the firſt avoidance after ſuch 
union made, 
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And the ſeveral patrons ſhall preſent by turns to that 


church only, which ſhall remain and be preſentative from 


time to time, in ſuch order as the ſaid biſhop; with the 


33 


conſent of the ſaid mayor, aldermen, and juſtices of the 


e, bailiff or bailiffs, or other chief officer. or officers 
within ſuch pariſhes, or the major part of them, and of 
the patron or patrons of ſuch churches or chapels, ſhall 
determine and decree for the preſervation of their reſpec- 
tive rights therein, reſpect being therein had to the dif- 


ferences of the values of the yearly maintenance belong- 


ing to ſuch churches or chapels, or any of them. 
Saving to the king all the tenths and firſt fruits of all 

ſuch churches and chapels ſo to be united, according to 

their rates and valuations in the office of firſt fruits and 


tenths : and alſo reſerving all procurations and penſions , 


to all perſons to whom they are and have been or ſhall 
be due and payable. | 
Provided, that no union of pariſhes or places to be 


made by virtue of this act, ſhall commence or be effec- 


tual in law, until it be regiſtred in the regiſter book of 
the biſhop of the dioceſe ; which the regiſter is hereby 
required to do. 

"Provided, that no union made by virtue hereof, ſhall 
be good and effectual, where the ſettled maintenance be- 
longing to the parſons vicars and incumbents of the 
church or chapel, or churches or chapels ſo united, ſhall 
exceed the ſum of 1001 a year, clear and above all 
charges and reprizes; unleſs the reſpective pariſhioners, 
or the major part of them, under their hands deſire other- 
wiſe, | ; 

Provided, that every miniſter ſettled as aforefaid in- 
cumbent of any church or chapel, or churches and cha- 
pels, united according to this act, ſhall be full and law- 
ful incumbent thereof to all intents and purpoſes : ſo as 
ſuch miniſter be a graduate in one of the univerſities of 
this kingdom. : 

And by the 4 W. c. 12. Where one of the churches 
united by virtue of the ſaid laſt mentioned act, was at 
the time of ſuch union, or ſhall afterwards be demoliſh- 
ed; in ſuch caſe, as often as the church which is made 
the church preſentative, and to which the union was 
made, ſhall be out of repair, or there ſhall be need of de- 
cent ornaments for the performance of divine ſervice 
therein, the pariſhioners of the pariſh whoſe church ſhall 
then be down or demoliſhed, ſhall bear and pay towards 
the charges of ſuch repairs and degeat ornaments, ſuch 

Vor, Iv . D | ſhare 
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ſhare and proportion as the archbiſhop or biſhop that ſhall 
make ſuch union ſhall by the ſame union direct and ap- 
point; and for want of ſuch direction and appointment, 
then one third part of ſuch charges of the repairs and 
decent ornaments which ſhall be made or provided; and 
the ſame ſhall be rated taxed and levied, and in default . 
thereof ſuch proceſs and proceedings ſhall be made, as if 
it were for the reparation and finding decent ornaments 
for their own parith church, if no ſuch union had been 
made. 
But if both churches are ſtanding, then the repairs 
and ornaments ſhall be provided for, as they were at the 
common law; that i is, by the pariſhioners of each 1 
reſpectively. G1b/. 9 
Union may be 5. Unions in ae as well as in præſenti, are e good. 
in futuro. And therefore if two churches are full, and one is duly 
united to the other in futuro, when either ſhall become 
void ; the ſurviving incumbent may enter upon the void 
nving, without any other title than that which he re- 
ceived from the act of union. Gi. 920. 
preſentation to 6. By the union of two churches, no change is made in 
united benefices. the advowſons: That is, not only all rights are reſerved 
to the patron or patrons, as before, but the nature of the 
! advowſons continues the ſame; as, if one be appendant, 
Il | and the other in groſs, and that which is appendant is 
= 
iN 
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made the preſentative church, and the patron of the church 
in groſs hath the firft turn, yet ſhall not the whole ad- 
| | vowſon be in groſs, but it ſhall remain appendant for his 
| turn who was patron of the advowſon in groſs, Which 
" 137 being ſo, (that is, the advowſons, not only as to the 
"ns - - Tight, but even as to the nature of them, remaining the 
i, 1 ſame as before;) it ſcems to be an unreaſonable doubt, 
„ whether biſhops and other eccleſiaſtical perſons can con- 
| fent to an union by the ſtatutes of the x Eliz. and 13 
| Eliz. Gibſ. 920. Watf, c. 16. 

| es Two churches parochial being united at the com- 
; AY 2385 RP law; the reparations ſhall A ſeveral as before. 
| Which was the reafon, why the aforeſaid act of the 4 
N. was found neceſſary, to make it otherwiſe in the 
churches that had been or ſhould be united in virtue of 
the ſtatute of the x7 Car. 2. For before that, the inha- 
bitants, even of 4 dẽmoſiſhed church, were not obliged 
to contribute to the reparations of the church TIE, 

to which they were united. Gil. 921. 
Other payments 8. The payment of firſt fruits and tenths, as before, are 
and duties. Tpecially reſerved i in the aforeſaid ſtatutes ; and the ſame, 


1 together 
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together with all other payments and duties to the biſhop, 
archdeacon, and the like, and even the fees of inſtitution, 
are referved of courſe in perpetual unions, whether with- 
in the ſaid ſtatutes or not. Gi. 917. 

9. By the union, the two churches are become ſo Effet of union 
much one, that a ſecond benefice may be taken by diſ- * to pluralities, 
penſation within the ſtatute of pluralities. Cro. Elix. 720, 


Gif. 920. 


10. If a church parochial be united to a prebend in a Church united 
cathedral church, and a clerk is collated to the prebend, to a prebend. 
and after inſtalled in the cathedral, altho' that the pariſh 
church be not in the ſame dioceſe with the cathedral ; 
yet the clerk thereby hath poſſeſſion thereof, without any 
preſentation, inſtitution, or induction; becauſe by the 
union, the pariſh church is become the corps of the pre- 
bend. Watſ. c. 16. | 

11. After a union is made, if any queſtion doth ariſe Union how tried, 
concerning the validity thereof ; this may not be tried in 
the temporal, but only in the ſpiritual court : unleſs it 
be ſuch union, as is reſtrained by the aforeſaid ſtatutes, 

Matſ. c. 16. 


Univerſity. See Colleges. 
Voidance. See Avoidance. 
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Ulurpation. 


Way aftranger that hath no right, preſenteth to a 
church, and his clerk is admitted and inſtituted, 
he is ſaid to be an uſurper, and the wrongful act that he 
hath done is called an uſurpation. This is the defini- 
tion given by lord Coke; and with regard to the firſt 
ſep towards an uſurpation which he there mentions, 
vz. preſenting, it is to be obſerved, that a preſentation 
made by a ſtranger, if it be void in law (as in the caſe 
of ſimony, or of a preſentation to a donative, or to a 
church that is full), makes no uſurpation againſt the 
rightful patron; as neither doth a preſentation, where 
between the uſurper and the perſon upon whom the uſur- 
pation is made there is privity in blood, as in the caſe of 


Coparceners z or privity in the eſtate, as between leſſor 
| D 


2 and 


- 


8 , 
Ulurpation. 
and leſſee, grantor and grantee, joint- tenants, and tenants 
in common. In none of theſe caſes, is the act of pre- 


ſenting the foundation or commencement of what the law 
calls an uſurpation. And as to the ſecond ſtep mentioned 


| in the foreſaid definition (viz. being admitted and inſti- 


tuted), it muſt be an admiſſion upon a preſentation made 
and by conſequence not a collation by the biſhop ; nor 
the inſtitution of a clerk who pretending himſelf to be 
patron of a church that is void prays the ordinary to ad- 
mit and inftitute him, and (without a preſentation in 
form) obtains inſtitution, Gib/. 782. | 

Alſo it is ſaid, that no uſurpation in time of war put- 
teth the right patron out of poſſeſſion, albeit the incum- 
bent come in by inſtitution and induction; and time of 
Var doth not only give privilege to them that be in war, 
| but to all others within the kingdom; and altho' the ad- 
miſſion and inſtitution be in time of peace, yet if the pre- 
ſentment were in time of war, it putteth not the right 
-patron out of poſſeſſion. 1 It. 249. Hat. c. 20. 

And the reaſon of this ſeemeth to have been, becauſe 
anciently in the time of war, the courts were ſhut up; ſo 
that the true patron might not have an opportunity to 
bring his quare impedit within the fix months. 

For to compleat an uſurpation, the uſurper muſt be in 
peaccab!e poſſeſſion for fix months. At the common law, 
if a ſtranger had preſented his clerk, and he had been 
admitted and inſtituted to a church, whereof any ſubject 
had been lawful patron ; the patron had no other remedy 
to recover his advowſon but a writ of right of advowſon, 
wherein the incumbent was not to be removed : And the 
reaſon of this was, 1. To the intent that the incumbent 
might quietiy intend and apply himſelf to his ſpiritual 
charge: And, 2. The law intended, that the biſhop that 
had cure of ſouls within his dioceſe, would admit and 
inſtitute an able man for the diſcharge of the paſtoral 
duty, and that the biſhop would do right to every patron 
within his dioceſe. But ſince the ſtatute of the 13 Ed. 1. 
ff. 1. c. 5. to enable the uſurper to plead plenarty againſt 
the true patron, ſo as to debar him abfolutely of that 
turn, it is not enough that the uſurper do prefent duly, 
and his preſentee be admitted inſtituted and inducted, but 
alfo that the church hath been full by the ſpace of ſix 
months, and no writ brought to recover the preſentation : 
for within the ſix months the patron may bring his writ 
of quare impedit or darrein preſentment (as the caſe re- 
quires), and recover his preſentment and poſſeſſion of the 
1 2 advowſon; 


Uſarpation. 


advowſon; but if neither of theſe writs be brought with- 
in the ſix months (that is, ſo as to bear teſte within that 
time) the incumbent is in for life, and the uſurpation 
compleat. 1 In/t. 344. Wat. c. 13. | 
And heretofore, if an uſurper preſented, and the clerk 
was inſtituted and inducted, and the true patron did not 
bring his quare impedit within fix months; in ſome caſes 
he did not only loſe his turn for that time, but his pre- 
ſentation was gone for ever. Watſ. c. 7. 
Thus in the caſe of Abby and Y/hite, T. 2 An, it was 
faid, by Holt chief juſtice ; that if the purchaſer of an 
advowſon in fee ſimple, before any preſentment, ſuffer 
an uſurpation, and ſix months to paſs without bringing 
his quare impedit, he hath loſt his right to the advowſon, 
becauſe he hath loſt his quare impedit, which was his 
only remedy ; for he could not maintain a writ of right 
of advowſon : and tho' he afterwards uſurp, and die, and 
the advowſon deſcend to his heir; yet the heir cannot be 
remitted, but the advowſon is loſt for ever without reco- 
very. For where a man hath but one remedy to come at 
his right, if he loſes that, his right is gone. L. Raym. 


4. 

r now by the ſtatute of the 7 An. c. 18. Foraſmuch 
as the pleading in a quare impedit is found very difficult, where- 
by many patrons are either defeated of their rights of preſenta- 
tion, or put to great charge and trouble to recover their right; 
it is therefore enacted, that no uſurpation upon any avoidance in 
any church, vicarage, or other eccleſiaſtical promotion, ſhall diſ- 
place the eflate or intereſt of any perſon intitled to the advow- 
ſon or patronage thereof, or turn it to a right ; but he that 
would have had a right if no uſurpation had been, may pre- 

ent or maintain his quare impedit upon the next or any other 
. avoidance (if diflurbed) notwithſtanding ſuch uſurpation. 


Sb. 


Uſury, 
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15 SURY in a ſtrict ſenſe ſeemeth to be, a contract what. 


upon the loan of money, to give the lender a 
certain profit for the uſe of it, upon all events, whether 
the borrower make any advantage of it, or the lender 
ſuffer any prejudice for the want of it, or whether it be 
repaid on the day appointed or not. 1 Haw. 245. ; 
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38 Uluty. 
And in a larger ſenſe it ſeemeth, that all undue advan- 
tages taken by a lender againft a borrower, come under 
the notion of uſury, whether there were any contract in 
relation , thereto or no: as where one in poſſeflion of 
land, made oyer to him for the fecurity of a certain debt, 
retains his poſſeſſion after he hath received all that is due 
| from the profits of the land. 1 Haw. 245. 
By the civil law. 2. Uſe or intereſt, by the civil law, is divided into lus 
crative and compenſatory, Lucrative is, when it is paid 
where there hath been no advantage made by the debtor, 
and no delay or deceit in him: and this is condemned by 
the civil law. Compenſatory is, when it is given, where 
the thing lent hath been advantageous to the debtor, and 
diſadvantageous to the creditor that he was not ſooner 
paid: and this is permitted by that law. Nod Civ, L. 
213. | | 

120 by the civil law (Swinburn tells us), a manifeſt 
uſurer cannot make a teſtament ; and tho' he make one, 
it is void in law concerning goods and chattels, unleſs he 
fatisfy for the uſury, or put in caution for ſatisfaction to 
be made. Swinb. 101. . | 
And as manifeſt uſurers are forbidden to make teſta» 
ments themſelves, or to diſpoſe their goods by their laſt 
wills; ſo are they forbidden to reap any benefit by the 
teſtament of others, or to be capable of any legacy of 

= goods Stoinb. 376. 
By the canon 3. By a conſtitution of Edmund archbiſhop of Can- 
* terbury; We forbi any man to detain a pledge, after he hath 
received the principal out of the profits, after deduction of ex- 
pences, for this is uſury. Lind. 160. 

Out of the profits] The pledge in this caſe muſt be ſup- 
poſed to be lands, cattle or ſuch like, out of which a 
profit ariſeth, Johnſ. 

And by Can. 109. If any offend their brethren by —— 
uſury ; the churchwardens or queſtmen and ſidemen, in 
their next preſentments to their ordinaries, ſhall faith- 
fully preſent every ſuch offender, to the intent that he 
may be puniſhed by the ſeverity of the laws, according ta 
his deſerts; and ſuch notorious offenders ſhall not be 
admitted to the holy communion, till they be reformed. 
And, in general, it is ſaid, that by the eccleſiaſtical 
laws, if a man be a manifeſt uſurer, not only his teſta- 
ment is void (as hath been ſaid) ; but his body, after he 
is dead, is not to be buried amongſt the bodies of other 
chriſtian men, in any church or churchyard, until there 


* 


Uſury.. 
be reſtitution or caution tendred, according to the value 
of ſuch goods. Stoin. 102. 


4. By the laws of king Alfred, it was ordained, that py the common 
the chattels of uſurers ſhould be forfeited to the king, and ſtatute laws, 


their lands and inheritances ſhould eſcheat to the lords of 
the fee, and they ſhould not be buried in the ſanctuary. 
Swin. 102. 1 Haw. 245. 

Alſo it ſeems to have been the opinion of the makers of 
divers acts of parliament, ſince the reformation, that all 


kinds of uſury are contrary to good conſcience. 1 Hau. 


245. | 

By the 5 & 6 E4. 6. c. 20. (now repealed), it was en- 
acted, that no perſon by any means ſhould lend or forbear 
any ſum of money for any manner of uſury or increaſe to 
be received or hoped for, above the ſum lent, 

In the time of queen Elizabeth, when commerce began 
to extend its influence, a relaxation of the laws againſt 
uſury followed of courſe. Thus by the 13 Eliz. c. 8. it 
is enacted, that no perſon ſhall take above 101 per cent. 
intereſt ; on pain of being puniſhed and eorrected accord- 
ing to the eccleſiaſtical laws heretofore made againſt 
uſury. => 
By the 21 Ja. c. 17. None ſhall take above 81 per 
cent. (with a proviſo, that this ſtatute ſhall not be con- 
ſtrued or expounded to allow the practice of uſury in point 
of religion or conſcience), 

By the 12 Car. 2. c. 13. None ſhall take above 6 1 per 
cent, (without any proviſo). 

And by the 12 An, ft. 2. c. 16. None ſhall take above 
5! per cent. on pain of treble value of the money lent ; 
and all contraQts to the contrary ſhall be void. And every 
ſcrivener or ſolicitor, who ſhall take for brocage, ſolicit- 
ing, driving, or procuring the loan or forbearing of any 
ſum of money, above the rate of 5 s for the loan or for- 
bearing of 1001 for a year, or more than 12d above the 
Kamp * for making or renewing the bond or bill for 
loan or forbearing thereof, or for any counter-bond or 
bill concerning the ſame; ſhall forfeit 201, half to the 
king, and half to him that will ſue, with coſts; and be 
impriſoned for half a year. g : 

And therefore in theſe days a diſtinction ſeemeth to be 
made, betwixt uſury and legal intereſt : for what exceed- 
eth the legal intereſt is properly uſury; and he who ex- 
acteth it ſeemeth ſtill to be puniſhable as an uſurer. 1 

And, upon the whole, it ſeemeth now to be generally 
agreed, that the taking 9 intereſt for the — 

* 4 


Uſury. 


of money is in it ſelf Jawful, and conſequently that a co- 


venant or promiſe to pay it, in conſideration of the for- 


bearance of a debt, will maintain an action. For wh 
ſhould not one who hath an eſtate in money be as we 


allowed to make a fair profit of it, as another who hath 


an eſtate in land? and what reaſon can there be, that the 
lender of money ſhould not as well make an advantage of 
it as the borrower? Neither do the paſſages in the mo- 
faical law, which are generally urged againſt the law- 
fulneſs of all uſury, if fully conſidered, ſo much prove 
the unlawfulneſs as the lawfulneſs of it; for if all uſu 
were againſt the moral law, why ſhould it not be as th 
ſo in reſpect of foreigners, of whom the jews were ex- 
preſsly allowed to take it, as in reſpe& of thoſe of the 
ſame nation, of whom alone they were forbidden to re- 
ceive it? From whence it ſeems clearly to follow, that 
the prohibition of it to that people was merely political, 
and conſequently doth not extend to any other pation. 
1 Haw. 245. 2 Burnet. Reform. 192. 
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Wakes. See Church. 
Wales: Diſtribution of inteſtates effects there. See 
Waſte committed in the glebe lands. See Glebe 
| lands, | 
Way thro? the church- yard. See Church. 
Way to the church. See Church. 
Weapon drawn in the church or church- yard. See 
| Church. 


Welſh tongue; ſervice in it. See Publick woꝛſhin. 


Whitſun- farthings. See Pentecoſtals. 
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Mills. 


Tx law affecting Papiſis in particular, with regard 
to wills and adminiſtrations, is treated of under the 


title Poperp. 


I. Who 


Wills. Who may make. 

I. Who may make a will, | 

II. Of what things a will may be made. 

III. Form and manner of making a will; 
and therein of appointing guardians and 
executors. 

IV. Of the probate of wills, and adminiſtra- 
tion of inteſtates effects. 

V. Of the duty of executors and adminiſtra- 


tors in making an inventory, and get- 
ting in the effects of the deceaſed. 


VI. Of the payment of debts by executors 


or adminiſtrators. | 
VII. Of the payment of legacies, and diſtri- 
bution of inteſtates effects, . 
VIII. Account. | 


I. Who may make a will. 


41 


1. Teflament and will, ſtrictly ſpeaking, are not ſyno- piggerence be- 


nymous. A will is properly limited to land; and a teffa- teen will and 


ment only to chattels, requiring executors, which a will *fameat, 


only for land doth not require. So every teſtament is a 
will; but every will is not a teſtament, God. Orph. Leg. 


4. 5. | 
| But as authors in treating upon this ſubject have not 
adhered to this diſtinction; ſo, throughout this title, the 

words will and teſtament are uſed indiſcriminately. + 
So alſo, the word deviſe ſeemeth properly applicable to 
lands; bequeſt, bequeath, give, diſpoſe, and ſuch like, to 
goods: yet, foraſmuch as authors do generally confound 
them, and becauſe that propriety of expreſſion is not ſo 
much regarded in wills as in other legal inſtruments of 
conveyance, ſo long as the teſtator's intention doth ſuffi- 
ciently appear; therefore it hath not been thought ne- 
ceſlary in theſe different ways of expreſſion to obſerve a 
ſcrupulous exactneſs, but to take the words in the ſeveral 
authors as they ſtand ; and this ſo much the rather, as it 
ſeemeth in general to be an unwarrantable liberty, in re- 
citing matters of law from books of acknowledged au- 
thority, to preſume to vary the expreſſion without neceſſay 
or urgent cauſe, 7 
2, It 
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Mills. Who may make. 


2. It doth not ſeem to be clearly ſettled, what ſhall be 


the loweſt age, at which a perſon ſhall be allowed to t 
make a teſtament of goods and chattels, . 
Dr Gibſon ſays, when prohibitions have been prayed, 
on ſuggeſtion that the teſtator was not in one caſe ſeven- f 
teen, in another caſe eighteen years of age, which it was e 
ſaid were the loweſt ages aſſigned by the common law for : 
making a teſtament of goods and chattels ; they were de- g 
nied in both caſes for the ſame reaſon, namely, that it I 
belongs to, the eccleſiaſtical court to judge when a perſon a 
is of age to make a will; and if an inferior court had ; 
given ſentence againſt their own law, there was no re- 5 
medy but by appeal. G:b/. 461. 2 Mod. 315. T. Jones 
210. _— 

And one reaſons limiting the ſame to the age of ſe- - 
venteen may be, becauſe (as it is agreed on all hands) 
that is the proper age at which a perſon is allowed to fþ 
take upon himſelf the office of an executor ; adminiſtra- a 
tion during the minority of an infant executor ceaſing at " 
that age. 

In 4K caſe of Biſhop and Sharp, M. 1704, in the court : 
of chancery, it is ſaid to have been agreed, that a female 
may make a will at twelve years; and a male at ſeventeen, 
or at fifteen if proyed to be a perſon of diſcretion. 2 Vern. — 
Dr Gadolphin ſays, an infant male at the age of four- 5 


teen years, and female at the age of twelve years, may 


| make a teftament of goods and chattels. God. O. I. 22. 


And in the caſe of Hyde and Hyde, Hl. 8 An. it is fad int 


to have been agreed, that a male infant of fourteen years be 
of age, and a female of twelve eg of age, might make * 
a will of a perſonal eſtate; and it was ſaid in this caſe, _ 


that it was ſo apreed by the lord keeper Wright in the = 
caſe of Sharpe and Sharpe, wherein they followed the civil 
Jaw of Juftinian for their conſent to marry at ſuch ages. 
Gilb. Rep. 74. © | * r 
And it is true, that Juſtinian fixes the teſlamentary age 19 
and the age of puberty alike, to wit, in the male at 


| 155 of fourteen, and in the female at the age of twelve. the 
But by the common law of England, the age of diſcretion * 


both in the male and female is the age of fourteen; al- 
tho” the ſame common law admits of Juftinian's diſtinc- 
tion as to the age of puberty or conſent to marriage. 

And by the author of the Law of Executors, who is ſaid 
to have been judge Dodderidge, it ſeems to be laid down 
generally, that an infant of the age of diſcretion, to mo 
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Wills: Who may make. 


the age of fourteen years, may make a will of goods and 
chattels. Lam of Ex. 10. | 
And Mr Wentwwrth faith, he thinks that at the age of 
fourteen, being in the judgment of law the age of diſere- 
tion, a perſon may make a teſtament. Menu. 214. 
And here it may be proper to obſerve, that all the books 
in general do remark, with ſome degree of wonder, that 
Mr Perkins faith, an infant of four years of age may make 
a teſtament, (Perk. 210.) But ſurely this muſt have been 
an error of the preſs ; which might poſſibly enough hap- 
pen from a fimilitude of the words, or eſpecially of the 
figures 4 and 14, 
But by the ſtatute of the 34 & 35H 8. c. 5. / 14. 
Wills or teflaments made of any manors lands tenements or other 
hereditaments, by any perſon within the age of twenty one year :, 
ſhall not be taken to be good or effeftual in law ; for until that 
time by the common laws of this realm, they are ac- 
counted infants. Stoin. 74. 6th edit. | 
But by cuſtom in particular places, they may deviſe 
lands before the age of twenty one. Ged. O. L. 21. 
entw. 214. 
But no cuſtom of any place can be good, to enable a 
male infant to make any will before he is fourteen years 
of age. Law of Exec. 153. 
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3- An idiot is juſtly excluded from making a teſtament. Idiot: 


Sin. 8. 

Now an idiot, or natural fool is he, who notwithſtand- 
ing he be of lawful age, yet he is ſo witleſs, that he 
cannot number to twenty, nor can tell what age he is of, 
nor knoweth who is his father or mother, nor is able to 
anſwer any ſuch eaſy queſtion ; whereby it may plainly 
appear, that he hath not reaſon to diſcern what is to his 
pn or damage, nor is apt to be informed or inſtructed 

y any other : and ſuch an idiot cannot make any teſta- 
ment, nor may diſpoſe either of his lands or goods, Swin. 


4. Mad folks and lunatick perſons, during the time of , 


their furor or infanity of mind, cannot make a teſtament, 
nor diſpoſe any thing by will; and the reaſon is moſt 
forcible, becauſe they know not what they do: for in 
making of teſtaments, the integrity and perfectneſs of 
mind, and not health of the body is requiſite. Swin. 76. 

Howbeit, if theſe mad or lunatick perſons have clear or 
calm intermiſſions, then during the time of ſuch their 
quietneſs and freedom of mind, they may make their teſ- 
taments. Sꝛoin. 76. 


And 
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Perſon of weak 


Mills. Who may make. 


And it is ſufficient for the party which pleadeth the 
inſanity of the teſtator's mind, to prove that the teſtator 
was beſide himſelf before the making of the teſtament, al- 
tho' he do not prove the teſtator's madneſs at the very 
time of making the teſtament : the reaſon is, it being 
proved that the teſtator was once mad, the law preſumeth 
him to continue ſtill in that caſe, unleſs the contrary be 
proved. For like as the law preſumeth every man to be 


an honeſt man, unleſs the contrary be proved, and being 


proved, then he which is evil to be evil ſtill ; ſo concern- 
ing furor, the law preſumeth every man to have the uſe 
of reaſon and underſtanding, unleſs the contrary be pro- 
ved ; which being proved accordingly, then he is preſu- 
med in law to continue ſtill void of the uſe of reaſon and 
underſtanding, unleſs the teſtator were beſides himſelf but 
for a ſhort time, and in ſome peculiar ations, and not 
continually for a long ſpace, as for a month or more; 
or unleſs the teſtator fell into ſome frenzy upon ſome ac- 
cidental cauſe, which cauſe is afterwards taken away ; 
or unleſs it be a long time ſince the teſtator was aſſaulted 
with the malady : for in theſe caſes the teſtator is not pre- 
ſumed to continue in his former furor or frenzy. Swin. 78. 
Yet it is a hard and difficult point, to prove a man not 
to have the uſe of underſtanding or reaſon : and there- 
fore it is not ſufficient for the witneſſes to depoſe, that 
the teſtator was mad or beſides his wits ; unleſs they ren- 
der or yield a ſufficient reaſon, to prove this their depoſi- 
tion ; as that they did ſee him do ſuch things, or heard 
him ſpeak ſuch words, as a man having reaſon would not 
have done or ſpoken. Swin. 78. | 
$. E. 3 Ja. in the ſtar chamber, in Combe's caſe it 
was agreed by the judges, that ſane memory for the ma- 
king of a will is not at all times when the party can ſpeak 
yea or no, or had life in him, nor when he can anſwer 
to any thing with ſenſe ; but he ought to have judgment 
to diſcern, and to be of perfect memory, otherwiſe the 
will is void. Ao. 759. 
And in the caſe of the marqueſs of Winche/ter, T. 41 
Eliz. it is ſaid, that by the law it is not ſufficient that 
the teſtator be of memory when he maketh his wil}, to 


15 anſwer to familiar and uſual queſtions; but he ought to 


have a diſpoſing memory, ſo that he be able to make 
diſpoſition of his eſtate with underſtanding and reaſon: 
and this is ſuch memory, as the law calls ſound and per- 
fett memory. © Co. 23. 
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But every perſon is preſumed to be of perfect mind and 
memory, unleſs the contrary be proved: and therefore if 
any perſon go about to impugn or overthrow the teſta- 
ment, by reaſon of inſanity of mind, or want of memory; 
he muſt prove that impediment. Swoin. 77: 


But if a man be of a mean underſtanding, neither- of 
the wiſe ſort nor of the fooliſh, but indifferent as it were 
betwixt a wiſe man and a fool, yea tho” he rather incline 
to the fooliſh ſort ; ſuch an one is not prohibited to make 
a teſtament : unleſs he be yet more fooliſh, and ſo very 
ſimple and ſottiſh, that he may eaſily be made to believe 
things incredible or impoſſible, and hath not ſo much wit 
as a child may have of ten or eleven years of age, who 
is therefore inteſtable by the law, for want of judgment. 
Swin. 80. 


6. He that is overcome with drink, during the time of Perſon ia liquor, 


his drunkenneſs, is compared to a madman; and there- 
fore if he make his teſtament at that time; it is void in 
law. Which is to be underſtood, when he is ſo exceſ- 
ſively drunk, that he is utterly deprived of the uſe of rea- 
ſon and underſtanding : otherwiſe, if he be not clean 
ſpent, albeit his underſtanding be obſcured, and his me- 
mory troubled, yet he may make his teſtament being in 
that caſe, Swin. 83. 


7. By a conſtitution of archbiſhop Stratford: 7/hereas Married woman. 


divers perſons do hinder or endeavour to hinder the free making 
and execution of the teſtaments of women, either ſole or mar- 
ried ; we decree, that none ſhall henceforth do the ſame, on 
pain of the greater excommunication. Lind. 173. 

And Lindwood, in his commentary hereupon, contends 
for the capacity of married women to make a will, in 
purſuance of this conſtitution ; eſpecially where ſuch wo- 
man hath brought a large fortune to her huſband, who 
perhaps had nothing of his own before. Lind. 173. 

Two years after the making of this conſtitution, we 
find a petition of the commons in parliament, that whereas 
there was a conſtitution made by the prelates, that wo- 
men married might make a will, it might be ordained 
that the people ſhould remain in the ſame ſtate, as they 
had been accuſtomed to be in the times of the king's pro- 
genitors: To which it was anſwered, as to this matter, 
that the king will that law and reaſon be done. Gibf. 
461. 

And by the ſtatute of the 34 C35 H. 8. c. 5. it is 
enacted, that wills or teflaments made of any manors lands te- 
nements or other hereditaments, by any woman covert, ſhall not 
be taken to be goed or effeciual in the law. ſ. 14. 1 
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And alſo of goods and cbhattels, the wife cannot make 
her teſtament without the licence or conſent of her huſ- 
band ; becauſe by abe laws and cuſtoms of this realm, fo 
ſoon as a man and woman are married, all the goods and 
chattels perſonal that the wife had at the time of the 
ſpouſals or celebration of the marriage or after, and alſo 
the chattels real if he overlive his wife, belong to the 
huſband, by reaſon of the ſaid marriage; and therefore 
with. good reaſon ſhe cannot give that away which was 
* the ſufferance or grant of the owner. Sin, 
» 0 b 
And albeit the teſtament be made before the marriage, 
yet ſhe being inteſtable at the time of her death, by rea- 
{on her huſband is then living, the teſtament is void; for 
it is neceſſary to the validity of ſuch teſtament, that the 
teſtator have ability to make a teſtament, not only at the 


time of making thereof, when the teſtament receiveth its 


eſſence and being; but alſo at the time of the teſtator's 
death, when the teſtament receiveth its ſtrength and con- 
firmation. Swin. 88. | 

And albeit the wife do overlive the huſband, yet the 
teſtament made during the marriage is not good; becauſe 
ſhe was inteſtable at the time of the will making: but if 
the teſtament being made during the coverture, ſhe do 
approve and confirm the ſame after the death of her huſ- 
band; in this caſe the deviſe is good, by reaſon of her 
new conlent, or new declaration of her will ; for then it 
is as it were a new will. Swir, 88. 

And altho' the will be made before marriage, and the 
wife ſurvive the huſband, yet it ſeemeth that the will ſhall 
not revive upon the huſband's death. As in the caſe of 
Mrs Lewis ſome years ago, before the delegates: Mrs 
Lewis, a widow, made a will ; ſoon after, ſhe married 
again; in ſome time her ſecond huſband died, and ſhe 
again became a widow, without any children by either 
huſband. The will which ſhe made in her firſt widow- 
hood remained ; and being found after her death, the 
queſtion was, whether it was a good will or not. The 
counſel for the will cl many authorities from the civil 
law, and ſhewed, that among the Romans, if a man had 
made his will, and was afterwards taken captive, ſuch 
will revived and became again in force, by the teſtator's 
repoſſeſſing his liberty. But it was obſerved on the other 
hand, that marriage is a voluntary act, but captivity is 
the effect of compulſion. And the wii! was adjudged not 
to be good. — And in the caſe of Fe and Zlemi linge, 1. 

| 2 | 30 & 


a an ans Os R A af 


+'O , A A 


* 


re M7 ON WY lp fv Of Wy Y eee eee 


Mills. Who may make. 

30 & 31 EL. (4 Co. 60, 61.) it was ſaid, that if a man 
of ſane memory make his will, and afterwards becometh 
of ton-ſane memory, this is no countermand of the will, 
becauſe this is done by the act of : But marriage is 
the voluntary act of the party, amounteth in law to 
a countermand of the will. KW E 

But yet nevertheleſs, upon licence or conſent of the 


' huſband, the wife may make her teſtament even of his 


goods, Swin, 89. | 
But albeit the huſband do give licence to his wiſe to 

make a will of his goods; yet he may revoke the ſame, 

not only at the making of the will, but after her de 

at the leaſt (Swinburne ſays) before the will be proy 


Stein. 89. 


Yet ſuch his conſent (Dr Gibſon ſays) ſhall be im- 
plied, until the contrary do appear; and if after her death 
he doth conſent, he can never afterwards diſſent z and if 
immediately upon the death of the wife, he diſcourſes and 
deals with the executor whom ſhe hath appointed, as 
executor, as in recommending to him a painter for 
eſcutcheons, a goldſmith for rings, or the like, this is a 

ood aſſent, and makes it a good will; and tho' after 
uch aſſent given, he do upon fight of the will diſlike it, 
and oppoſe the probate, or enter a caveat, ſuch diſagree- 
ment ſhall not hurt the will; and when there is an ex- 
preſs agreement or conſent that a wife may make a will, 
a little proof will be ſufficient to make out the continu- 
ance of that conſent after her death; but it is neceſſary 
to prove a diſagreement made, in a ſolemn and formal 
manner, in expreſs words, and not by implication. G14/. 
461, 2. 

But when ſuch a will was brought to the prerogative 
court to be proved, and a prohibition was prayed for the 
huſband upon this ſuggeſtion, that the teſtatrix was a 
feme covert, and fo, diſabled by the law to make a will, 
it was granted; becauſe tho the huſband may by covenant 
depart from his right, and ſuffer his wife to make a will, 
| #4 whether he hath done ſo or not, ſhall be determined 

y the common law. Cibſ. 462. 

If a woman have a leaſe, an eſtate by extent, the next 
avoidance of a church, or other chattel real ; theſe are 
not deveſted out of her into her huſband by marriage, but 
in caſe ſhe overlive him, they continue to her as before, 
ng alienation or alteration having been made by the huſ- 
band, who had power to diſpoſe of them by gift in his life 
time, tho' not by his will: yet ſuch a woman in her 

huſband's 
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huſband's life time cannot of or for theſe things, without 


her huſband's aſſent, make an executor or will; but ſhe 
dying before him, they would by the operation of law 
accrue to him, Went. 198. Law of Teſt. 33. 

Another kind of goods or rather intereſt, a woman 
may have, to wit, debts or things in action, which, as 
the former, are not deveſted out of her by marriage into 
Her huſband, nor yet can ſhe thereof make an executor 
without her huſband's aſſent, altho” they be one de 
farther from the huſband than the ſaid chattels real ; for 
that tho" the huſband do overlive the wife, he ſhall not be 
intitled to them, as to the former. But if the wife makes 
Him executor of theſe, as ſhe may; or if after her death, 
he takes out adminiſtration of her goods, then he is 
thereby intitled to them. Went. 199. Law of Teft. 33, 


ee it is ſaid, if a woman hath pin- money or a ſeparate 
maintenance ſettled on her, and ſhe by management or 
2 houſwifry ſaves money out of it, ſhe may diſpofe of 
uch money ſo ſaved by her, or of any jewels bought with 
it, by writing in nature of a will, if ſhe die before her 
huſband, and ſhall have it her ſelf if ſhe ſurvive him, and 


the ſame ſhall not be liable to the huſband's debts. Stoin. 


a. 95. Finer, Baron and Feme. R. a. 16. 

And altho' a feme covert is ſo entirely under the power 
of her huſband, that ſhe cannot make what in propriety 
of ſpeech is a will; yet ſhe' may make what is called an 
appointment. And the uſual way is, for the intended huſ- 
band to enter into a bond before marriage, in a penal ſum, 
conditioned to permit his wife to make a will, and to diſ- 
poſe of money or legacies to ſuch a value, and to pay 


what ſhe ſhall appoint, not exceeding ſuch a value; 
and in ſuch caſe, if after the marriage, and during the - 


coverture, ſhe makes any writing purporting her wil}, 
and diſpoſes legacies to the value agreed on, tho! in ſtrict- 
neſs of law ſhe cannot make a will without her huſband ; 
yet this is a good appointment, and the huſband is bound 
by his bond to perform what is appointed. Swir. a. 94. 
1 Fern. 244. | | 

And in 1 Mod. 211. it is ſaid, that the huſband may 
bind himſelf by covenant or bond, to permit his wife by 
will to diſpoſe of legacies, and this will be ſuch an ap- 
pointment as the huſband will be bound to pe: form; yet 
it doth not operate as a will, neither ought it to be proved 


in the ſpiritual court; for the property paſſeth from him 


to her legatee, and it is his gift: And therefore if the 
| legatee 
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legatee dieth before the wife, ſuch legacy is not lapſed; 
for this in ſtrictneſs is only the execution of a truſt, and 
the executor or adminiſtrator of ſuch legatee ſhall be in- 
titled.” \ 

Biit-in the caſe of Fenkin v. Whitehouſe, M. 31 G. 2. 
By lord Mansfield Ch. J. In a cauſe of Ke v. Euer, in 
chancery, July 5, 1744 3 There was a power to a feme 
covert to appoint by will, And the lord chancellor held 
clearly, tho' ſuch will operates as an appointment, that it 
muſt be proved in the ſpiritual court; and he would hot 
proceed, till the will was ſo proved. He ſaid, it was not 
material for him in that caſe to conſider of the preciſe 
form in which it was to be proved, whether by a ſtrict 
probate, or by granting adminiſtration with the appoint- 
ment in nature of a will annexed; and therefore that point 
was not entered into: but the fact, that the paper was 
her will, in caſe ſhe had power to make onc, muſt be 
eſtabliſhed by the eccleſiaſtical court; for ſuch an appoint- 
ment is in the nature of a will, and attended with all 
the conſequences of à will, And as to the point, that 
money diſpoſed under the execution of a power, by ſuch 
a will, ſhould not lapſe; this was fully conſidered, and 
contradicted, in the cauſe of the duke of 1tar/borough, v. 
the earl of Carliſle and others, Nov. 26, 1750. The. 
caſes that have been cited in this cauſe ſhew; that ad- 
miniſtration may be granted, with the appointment an- 
nexed; which proves it to be teftamentary : For nothing 
can be annexed to an adminiſtration, but a teſtamentar 
diſpoſition ; which is proved and eſtabliſhed by the eccle- 
ſiaſtical court in that form. But if the queſtion be, 
Whether the wife h2d a power to make an appointment 
in the nature of a will, and thereby to deprive the huſ- 
band of any benefit, which by law would devolve upon 
him in*conſequence of her death; that js a queſtion pro- 
per to be conſidered” at, law: and if ſhe had no ſuch 
power, this court will grant a prohibition. PZurrew. 431. 
If in the caſe where a feme covert cannot make a teſ- 

tament without the huſband's licence, the hufband grants 
a licence to the wife to make a teſtament of a certain 
portion of his goods, and the wife ſo iicenſed doth make 
one teſtament, and afterwards another, and perhaps a 
third or fourth; the licence ſhall be underſtood of the laſt 
teſtament, and not of the firſt. Law of Toft. 37. 

But if a feme covert is executrix to {ome other perſon, 
and in that right hath divers goods and chattels ; theſe 
are not deveſted out of her, becauſe ſhe hath them not 

Vor. IV. E merely 
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mertly to her own uſe, but as repreſenting the perſon of 
another: and therefore in this caſe (Swinburne ſays) the 
wife may, for the continuation of the executorſhip, make 


an executor, and conſequently a teſtament, without the 


conſent or aſſent of her huſband. Swin, 89, Law of 
Teſt. 34. - l 

But this rule, that a feme covert executrix may make 
her will of thoſe goods whereof ſhe is executrix, is re- 
ſtrained in two caſes : 

The firſt is, where ſhe doth not make an executor, but 
bequeaths the goods whereof ſhe is executrix, by deviſe 
or legacy; in this caſe the will is void, becauſe an ex- 
ecutor may not diſpoſe of the goods of the teſtator other- 
wiſe than to the uſe of the teſtator, to the payment of his 
debts and performance of his will, and therefore may not 
give or deviſe the ſame by legacy, for that were to diſ- 
poſe of the teſtator's goods as if they were the proper 
goods of the executor, and to convert the ſame to the 
private uſe of the legatee, and not to the uſe of the teſta- 
tor. But when an executor doth only make another ex- 
ecutor, the fecond executor doth ſtand chargeable and 
accountable for the diſtribution of the firſt teſtator's goods 
to the uſe of the fame teſtator as did the former executor, 
and is not by the laws of the land reputed for the execu- 
tor of the executor, but of the former teſtator, and ſo is 
not a legatee. Law of Teſt. 35, 36. Sin. 90. 

The ſecond is, where ſhe is not only executrix, but 
legatee alſo, and hath accepted of the thing bequeathed 
not as executrix, but as legatee; and in this caſe the will 
of the feme covert is alſo void. For ſhe taking the thing 
bequeathed not as executrix, but as legatee, doth thereby 
make it her own proper goods, and conſequently her 
Huſband's; and therefore cannot be given from him, with- 
out his licence or conſent. If it doth not appear whe- 
ther the wife took the thing bequeathed as executrix, or 
legatee ; it ſhall be preſumed, ſhe took it as executrix. 
Swin. 90. Law of Teſt. 36. 

And altho' a feme covert being executrix may make her 
teſtament, and appoint an executor of thoſe goods which 
ſhe hath as executrix, and not as legatee, without her 


- /Huſband's aſſent; yet the profit and fruit which ariſe out 


of thoſe goods which ſhe hath as executrix during the 
marriage, as calves, lambs, and ſuch like profit of kine, 
Mmeep, and cattle, do belong to the huſband, and not to 
Her ſelf as executrix ; and therefore ſhe cannot make her 
teſtament of ſuch fruits and profit, without her huſband's 
approbation. Stoin. 90. Law of Teft, 36. 
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H. 4 6. 2. King and Bettefworth. Mandamus to grant 
Administration to Jahn 4 of Joan his wife. Return; 
that by articles before marriage it was agreed, that the 
wife mould have power to make a will, and diſpoſe 
of her leaſehold eſtate; that purſuant to this power, ſhe 
made a will, and her mother executrix, who has duly 
proved the ſame. To this return it was objected, that 
ſhe might have things in action not covered by the deed, 
and the huſband was in all events intitled to an admini- 
tration as to them. On the other hand, it was inſiſted, 
that with the conſent of the huſband ſhe might make a 
will; and here is his conſent by being party to the deed. 
But by the court; A general conſent to make a will doth 
not ſeem ſufficient, but there ſhould be a conſent to that 
particular will : beſides, this is going beyond her power, 
which did not extend to the making an executor. This 
is rather an appointment, which in equity will controll 
the adminiſtration as to the leaſehold eſtate, than a will. 

And as there may be other effects not covered by the deed, 
the return is ill, and there muſt be a peremptory manda- 
mus. Str. 891. | 

8. That teſtament is to be repelled, which is made Perſon under 
| upon juſt fear, that is, ſuch a fear as may move a con- fear er reſtraints 
ſtant man; as the fear of death, or of bodily hurt, or of 
; impriſonment, or of the loſs of all or moſt part of one's 
goods, or the like. Whereof no certain rule can be de- 
livered, but it is left to the diſcretion of the judge, who 
ought not only to conſider the quality of the threatnings, 
but alſo the perſons as well threatning, as threatned ; in 
the threatning, his power and diſpoſition ; in the perſon 
threatened, the ſex, age, courage, puſillanimity, and the 
like. But if the teſtator afterwards, when there is no 
cauſe of fear, do ratify and confirm the teſtament, it 
ſeemeth to be good in law. Sin. 475, 476. . 

* If a man makes a will in his ſickneſs, at the over im- 

G portunity of his wife, to the end he may be quiet ; this 
ſhall be ſaid to be a will made by reſtraint, and ſhall not 

U be good. Styl. 427. 

h But if the perſon who makes the motion be not 

1 ways ſuſpected, and it alſo appears by ſome conjectures 

ut that the ſick perſon had a deſire to make his will; in this 

de caſe the teſtiment is good. Law of Teft. 5 3. 
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e, 9. T. 1725. Stephenton and Gardiner. A bill was Perſon clrcum- | 
to brought to ſet aſide a will relating to a perſonal eſtate ed by fraud, 
oy only, and to ſtay the probate thereof, ſetting forth that 
L's the will was gained by fraud, and by miſrepreſenting the 

E 2 plaintiffs, 
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plaintiffs, who were the half brothers and ſiſters of the 
teſtatrix; and alledging, that the will was falſly read to 
her; and ſetting forth divers inſtances of fraud, on the 
part of the defendants, in procuring this will. The de- 
fendants, as to that part of the bill which ought to ſet 
aſide the will, and to ſtay the proceeding, demurred to 
the juriſdiction of the court; foraſmuch as upon the face 
of the bill it appeared, that the plaintiffs were improper to 
ſue here, in regard the ſpiritual court had the proper cog- 
nizance of wills relating to perſonal eſtates, and could 
determine fraud concerning them. After which, motions 
were made before the lords commiſſioners and the lord 
chancellor King for an injunction. But the court was 
againſt it: for the ſpiritual court hath juriſdiction of 
fraud relating to a will of a perſonal eſtate, and can ex- 
amine the parties by allegation touching this fraud; and 
if the will was falſly read to the teſtatrix, then it is not 
her will. 2 P. Will. 286. | 

T. 1686. Archer and Maſſe. The teſtator, when in 
perfect health, had made his will, and thereby gave to 
the plaintiff Archer his nephew the greateſt part of his 
perſonal eſtate, to the value of 5o00l. But one Bridget 
Sandyman, his maid ſervant had in his ſickneſs prevailed 
upon him to make another will, and to marry her a week 
before his death, when he lay in his ſick bed, at fix of 
the clock at night, tho? it was really proved by two mi- 
niſters, that ſhe was a year before actually married to the 
defendant Mae, and was then his wife, and that Mee 


. procured the licence for the marriage of the teſtator to 


Bridget; and this will being ſet up by Moſſe (executor to 
Bridget), tho” it appeared that there was as groſs a practice 
as could be in the gaining the will (the teſtator being non 
compos mentis both at the time of making the will, and 
allo at the time of the ſuppoſed marriage, and that in his 
health he knew that Maſſe and Bridget were married), and 
that Bridget ſuppreſſed the firſt will; yet that will ſo ſet 
up, being proved in the prerogative court, and the mat- 
ter in queſtion relating only to a perſonal eſtate, the lord 
chancellor was of opinion, that whilſt that probate ſtood, 
the matter was not examinable in chancery ; and tho' the 
fraud was fully proved and opened to him, he would not 


| hear any proofs read, but diſmiſſed the bill. 2 Vern. 8. 


But tho” a will gained by fraud, and proved in the ſpi- 
ritual court, is not to be controverted in equity; yet if 
the party claiming under ſuch a will comes for equity in 
the court of chancery, he ſhall not have it. 2 Fern. 76. 

| a " M. 1715. 
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M. 1715. Geſſe and Tracy, It being urged, that a will 
concerning {and 1s only triable at common law, and that 
the party there may take adyantage of any fraud or im- 
poſition on the teſtator, and therefore not proper to be 
examined into or ſet aſide in equity upon pretence of 
fraud or ſurprize ; the lord chancellor held, that there 
might be fraud in obtaining a will that might be relieva- 
ble in equity, and of which no advantage could be taken 
at law; as if a man agree to give the teſtator 20001, in 
bank bills, if he will deviſe his eſtate to him, and on the 
delivery of ſuch bills makes his will, and deviſeth his 
eſtate unto him, and the bills prove to be ſorged or coun- 
terfeited. 2 Yern, 700, N 3 | 

But in the caſe of Branſiy and Kerridge, July 28, 1728; 
in the houſe of Jords, it was decreed, that a will of a real 
eſtate could not be ſet aſide in a court of equity for fraud 
or impoſition, but mur: be tried at law on Deviſavit vel 
non, being a matter proper for a jury to inquire into, 


Law of Teſt. 60. Vin. Deviſe. Z. 2. 


, 10. Thoſe who are deaf and dumb by nature, cannot Perſon deaf and 

0 make any kind of teſtament or laſt will; unleſs it do ap- dumb. 

, pear by ſufficient arguments, that ſuch perſon underſtand- 

i eth what a teſtament meaneth, and that he hath a deſire i 

d to make a teſtament : for if he have ſuch underſtanding | 
2 and defire, then he may by ſigns and tokens declare hi | 
f teſtament. Swrn, 95. | | |. 
7 11, Dr Ayliffe ſays, generally, that perſons who are Blind. th 
- blind cannot make their wills, Hl. Par. 531. ; N 
it But Dr Swinburne fays, he that is blind may make a 
= nuncupative teſtament, 5 declaring his will before a ſuf- 6 
9 ficient number of witneſſes, And he may make his teſta- * 

15 ment in writing, provided the ſame be read before wit- | 
” nefles, and in their preſence acknowledged by the teſta- | 
d tor for his laſt will, But if a writing were delivered 3 
25 to the teſtator, and he not hearing the ſame read, ac- ; 
ad knowledged the ſame for his will, this would not be ſuf- ole i 
et ficient ; for it may be that if he ſhould hear the ſame read, | 
pp he would not acknowledge the ſame for his will. Swin, 

| 6. a = | } 
d, , And it ſeemeth beſt, that it be read over to the teſtator, | | 
He and approved by him, in the preſence of all the ſubſcri- : 


bing witneſſes; and this the civil law did expreſsly re- 
. quire in the caſe of a blind man's will: But in England 
pi this ſtrictneſs ſeemeth not to be preciſely requiſite, if there wk 
if ſhall be otherwiſe ſatisfactory proof before the court that 
the identical will was read over to him, altho' it was not | 


E 3 in 
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Traytor, 
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in their preſence : And fometimes the ſingle oath of the 
writer hath been allowed ſufficient by the court of dele- 
gates, to prove the identity of the will. 

And what precautions are neceſſary for authenticating 
a blind man's will, ſeem in like degree requiſite in the 
caſe of a perſon who cannot read, For tho? the law in 
other caſes may preſume, that the perſon who executes a 
will knows and approves of the contents thereof ; yet 
that preſumption ceaſeth, where by defect of education he 
eannot read, or by ſickneſs he is incapitated to read the 
will at that time. | 

12. Whoſoever is lawfully convicted of high treaſon, 
by verdi&, confeſſion, outlawry, or preſentment ; beſides 
the loſs of his life, ſhall forfeit to the king all his goods 
and chattels, and all ſuch lands tenements and heredita- 
ments as he ſhall have in his own right, uſe, or poſſeſ- 
ſion, of any eſtate or inheritance, at the time of ſuch 


treaſon committed, or at any time after; and ſo conſe- 


quently is inteſtable. Infomuch that traytors are not 
only deprived of making any teſtament, or other kind of 
laſt will, from the time of their conviction; but alſo the 
teſtament before made doth by teſon of the ſame con- 
viction become void, both in reſpect of goods, and alſo 


in reſpe& of lands tenements and hereditaments. Swin, 


But if any perſon, being, ee of treaſon, obtain 
the king's pardon, and be thereby. reſtored to his former 


eſtate ; then may he make his teſtament, as if he had not 


been convicted: or if he make any before his conviction 


and condemnation, the ſame by reaſon of ſuch pardon re- 
covereth its former force and effect. Sin. 97. 


But if a traytor hath goods as executor to another, the 
ſame are not forfeited : whence it follows, that of ſuch 


goods he may make his will. Swi. 


. 13. If any perſon be condemned of fony, he ought to 
ſuffer death, and the king ſhall have all his goods, where- 
foever they be found, And if he have any freehold, it 
ſhall forthwith be ſeized into the king's hands, and he 
ſhall have the profit thereof by the ſpace of a year and 
a day, and alfo waſte; and after the king hath had the 
year, day, and waſte, the land ſhall be feſtored to the 
chief lord of the fee. Felons therefore lawfully con- 
victed, cannot make any teſtaments, or other diſpoſitions, 
of any goods or lands; becauſe the law hath difpoſed 


thereof already, Swin. 98. 


. But 
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But if a perfon be indicted of felony, and on his ar- 
raignment will not anſwer, but ſtandeth mute, whereupon 
he is to receive the pain forte et dure, and be preſſed to 
death; in this caſe, his goods only are confiſcate, but not 
his lands: and therefore in this caſe it ſeemeth he may 
make his teſtament of his lands. Stoin. 98. 

But a pardon reſtoreth him to his former eſtate. Swin, 
98 | 


14. If a man do willingly kill himſelf, his teſtament Felo de ſe: 
(if he made any) is void, both concerning the appoint- 

ment of the executor, and alſo concerning the legacy or 

bequeſt of any goods; for they are confiſcate. Swin. 

106. 
But if the teſtament be of lands, it ſeemeth it is not 

void; becaufe a felo de fe doth not forfeit any lands of 
inheritance, for no man can forfeit his lands without an 
attainder by courſe of law. 3 Inft. 55. 

15. An outlawed perſon is not only out of the king's Outlaw, 
protection, and out of the aid of law, but alſo all his 
goods and chattels are forfeited to the king by means of 
the outlawry, altho' he were outlawed but in an action 
perſonal ; and altho' the action were not juſt, neverthe- 
leſs his goods and chattels are forfeited, by reaſon of his 
contempt in not appearing : and therefore he that is out- 


lawed cannot make his teſtament of his goods ſo forfeited, . 


Stoin. 107. 

Howbeit it ſeemeth, that he who is outlawed in an ac- 
tion perſonal, may make his teftament of his lands; for 
they are not forfeited. Swin. 107. 

Alſo a man outlawed in a perſonal action may in ſome 
caſe make executors; for he may have debts upon con- 
tract which are not forfeited to the king: and thoſe ex- 
ecutors may have a writ of error to reverſe the outlawry. 
Cro. El. 851. 

16. It ſeemeth to be the hetter opinion, that an excom- Excommunicate, 
municate perſon may make à teſtament ; unleſs he be ex- 
communicate with that great curſe, which 1s called ana- 
thema, which is not be inflicted but upon great cauſe, 
with great deliberation and ſolemnity. Swin. 109. 

And in this caſe (of the greater excommunication, as 
it ſeemeth) lord Coke obſerves, that an excommunica- 
tion is a greater diſability than an outlawry ; for if a 
plaintiff, who is an executor, be outlawed, his outlawry 
cannot be pleaded to diſable him from proceeding in the 
ſuit, becauſe it is in the right of another; but if he is 
excommunicate it is otherwiſe, becauſe every man that 
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many inconveniences; as, n 


- 


Mills. Who may make. 


eonverſeth with ſuch a perſon is excommunicated him- 
ſelf. 1 Int. 134. That is, after he is denounced ex- 
communicate, and they are admoniſhed not to converſe 
with him. Ayl. Par. 266. 


11. Of what things a will may be made. 


I. Lord Coke ſays, at the common law (by which he 


muſt be underſtood to ſignify the common Jaw ſince the 


conqueſt) no lands or tenements were deviſable by any 
laſt will and teſtament, nor ought to be transferred from 
one to another, but by folemn livery of ſeiſin, matter of 
record, or ſufficient writing; but by certain cuſtoms in 
ſome boroughs: they were deviſable. 1 Inf. 111. 

But altho' lands might not be diſpoſed. by will, yet a 
device was found out, and a diſtinction made between the 
land and the uſe and profits of the land, whereby feoft- 
ments to uſes eame in practice; by virtue whereof a per- 
ſon might diſpoſe of the profits, tho' he could not diſ- 
poſe of the land itſelf. Mrighi's Tenures. 172. 

And the way was this: They conveyed their full eſtates 


of their lands to friends in truſt, properly called feoffees 


in truſt; and then they would by their wills declare, 
how their friends ſhould diſpoſe of their lands; and if 
thoſe friends would not perform it, the court of chancery 
was to compel them by reaſon of truſt; and this truſt 
was called the uſe of the land, ſo as the feoffees had the 
land, and the party himſelf had the uſe; which uſe was 
in equity to take the profits for himſelf, and that the 
feoffees ſhould make ſuch an eſtate as he ſhould appoint 
them; and if he appointed none, then the uſe ſhould go to 
the heir, as the eſtate it ſelf of the land ſhould have done; 
for the uſe was to the eſtate, like a ſhadow following the 
body. Lord Bacon's Uſe of the Law. 152. 6 
But by this courſe of putting lands into uſe, there were 
Wety, a man that had cauſe 

to ſue for his land, knew not againſt whom to bring his 
action, nor who was owner of it; the wife was defrauded 
of her thirds; the huſband of being tenant by curteſy; 
the lord of his wardſhip, relief, heriot, and eſcheat ; the 
creditor of his extent for debt ; the tenant of his leaſe: 
for theſe. rights and duties by the law were due from him 
that was owner of the land and none other, which was 
now the feoffee of truſt ; and ſo the old owner, which we 
call. the feoffor, ſhould take the profits, and leave the 
paper to diſpoſe of the land at his diſcretion to the feof- 
| | fee; 


4 
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fee; and yet he was not ſuch a tenant as to be ſeiſed of 
the land, ſo as his wife could have dower, or the lands 


be extended for his debts, or that he could forfeit it for 


felony or treaſon, or that his heir could be ward for it, 


or any duty of tenure fall to the Jord by his death, or that 


he could make any leaſes of it. Bac. 153. 

Which frauds, by degrees of time as they increaſed, 
were remedied by divers ſtatutes ; as namely, by a ſtatute 
of the 1 H. 6. and by another of the 4 H. 8. it was ap- 
pointed, that the action may be tried againſt him which 
taketh the profits, which was the ce/tuy que uſe; by a ſta- 
tute made in the 1 R. 3. leaſes and eſtates made by ceſtuy 
gue uſe are made good, and eſtates by him acknowledged ; 
by a ſtatute jn the 4 H. 7. the heir of ce/tuy que uſe was 
to be in ward ; and by a ſtatute in the 16 H. 8. the lord 
was to have relief upon the death of any ce/tuy que uſe. 
Bac. 153. | 

Which frauds nevertheleſs multiplying daily, in the end 
in the 27th year of king Hen. 8. the parliament purpo- 
ſing to take away all thoſe uſes, and to reduce the law to 
the ancient form of conveying of lands by publick livery 
of ſeiſin, fine and recovery, did ordain, that where lands 
were put in truſt or uſe, there the poſſeſſion and eſtate 
ſhould be preſently carried out of the friends in truſt, 
and ſettled and inveſted on him that had the uſes, for ſuch 
term and time as he had the uſe. Bac. 153, 154. 

And by this ſtatute of the 27 H. 8. the power of diſ- 
poling land by will, is clearly taken away amongſt thoſe 
frauds : whereupon in the 32 H. 8. another ſtatute was 
made, by which it is enacted, that every perſon having 
any manors lands tenements or hereditaments, holden in ſocage or 
of the nature of ſocage tenure, ſhall have full and free liberty 
power and authority, to give diſpoſe vill and deviſe, as well 
ly his laſt will and teflament in writing, as otherwiſe by any 
att or acts lawfully executed in his life, all his ſaid manors 
lands tenements or hereditaments, or any of them, at his free 
will and pleaſure. 


And in the fame ſtatute there are ſeveral reſtrictions 
and limitations with regard to the deviſing of lands holden 


by knight's' ſervice; which were further explained by the 
ſtatute of the 34 & 35 H. 8. c. 5. 

And finally, by the ftatute of the 12 C. 2. c. 25. te- 
nures by knight's ſervice were aboliſhed, and all tenures 
turned into free and common ſocage. 


2. By the 9 G. 2. c. 26. No manors, lands, tenements, Lands to charit- 
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rents, adovowſons, or other hereditaments, corporeal or incorpo- able ues. 


real, 
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| real, tohatfbever ; nor any ſum or ſums of money, goods, chat- 


tels, s in the publick funds, ſecurities for money, or rt 
other ee — Eos laid 2 or diſpoſed of in 0 
the purchaſe of any lands tenements or hereditaments, ſhall be el 
given or appointed by will, to any perſon or perſons, bodies n 
politick or corporate, or otherwiſe, for any eſtate or intereſt h 
vever, in truſt, or for the benefit of, any charitable uſes : 
but the ſame ſhall be done by deed indented, twelve months at fe 
leaft before the death of the donor, to be inrolled within fix a 
months after the executron in the high court of chancery; and b 
the ſame to take effect immediately after the execution for the ir 
charitable uſe intended. tc 
Eftate pur auter 3. By the ſtatute of the 29 C. 2. c. 3. Any eſtate pur 4 
auter vie ſhall be deviſable by a will in writing, ſigned by the | 
party ſo deviſing the ſame, or by ſome other perſon in his pre- ec 
ſence and by his expreſs directions, atteſted and ſubſcribed in | 4 
the preſence of the deviſor by three or more witneſſes ; and if no ſu 
fuch deviſe thereof be made, the ſame ſhall be chargeable in the 
hands of the heir, i, it ſhall come to him by reaſon of a ſpecial h. 
occupancy, as aſſets by deſcent, as in caſe of lands in fee ſim- la 
ple; and in caſe there be no ſpecial occupant _—_— it ſhall re 
go to the executors or adminiſtrators of the party that had the te 
— thereof by virtue of the grant, and ſhall be aſſets in their Cl 
ands. . 12. 
Pur auter vie] That is, being held by leaſe during the 8 
life of another perſon. fo 
Special occupant] A ſpecial occupant is, where an eſtate 
for life is made to a man and his heirs ; in ſuch caſe, the pt 
heir ſhall have the eſtate, after the deceaſe of his anceſtor, be 
as ſpecial or as a perſon particularly deſeribed, to OL 
whom the eſtate ſhall go after the leſſee's death. 
eee 4. One that hath money to be paid to him on a mort- tr: 
| gage, may deviſe this money when it comes. God. O. L. fo 
391. la 
And if the feoftce in mortgage, before the day of pay- 5 
ment which ſhould be made to him, maketh his executors th 
and die, and his beir entreth into the land as he ought NC 


it ſeemeth in this caſe, that the feoffor ought to pay the 
money at the day appointed to the executors, and not to te] 
the heir of the feoffee : but yet the words of the condi- ſo 
tion may be ſuch, as the payment ſhall be made to the PO 
heir; as if the condition were, that if the feoffor pay to 
the feoffee or to his heirs ſuch a ſum at ſuch a day, + ye 
after the death of the feoffce, if he dieth before the day de 
limited, the payment ought to be made to the heir at the bo 
day appointed. 1 I/. 209, 210. 2 


dody, and for want of ſuch iſſue to B and the heirs male 
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And hereby it appeareth, that the executors do more 
repreſent the perſon of the teſtator, than the heir doth that 
of the anceſtor ; for tho' the executor be not named, yet 
the law appoints him to receive the money, but ſo doth 


not the law appoint the heir to receive the money unleſs 


he be named. 1 In. 209, 210. 
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5. A perſon may deviſe by his will the right of pre- Advowſon. 


ſenting to the next avoidance, or the inheritance of an 
advowfon. And if ſuch deviſe be made by the incum- 
bent of the church, the inheritance of the adyowſon being 
in him, it is good, tho' he die incumbent; for tho? the 
teſtament hath no effect but by the death of the teſtator, 

t it hath an inception in his life time: and ſo it is, tho” 
he appoint by his wilt who ſhall be preſented by the ex- 
ecutors, or that one executor ſhall preſent the other, or 
doth deviſe that His executors ſhall grant the advowſon to 
ſuch a man. Waiſ. c. 10. 


6. If upon articles for a purchaſe, the purchaſer die, Lands contrad- 
having deviſed the land before a conveyance exeduted, the ed for, but ace 


land will paſs in equity ; for the teſtator had an equity to conveyed. 


recover the land, and the vendor ſtood truſtee for the 
teſtator, and as he ſhould appoint, till a conveyance exe- 
cuted. 1 Chanc. Caf. 39. 2 Vern. 679. 

For the vendor of the eſtate is, from the time of his 
contract, conſidered as a truſtee for the purchaſer ; and 
the vendee, as to the money, is conſidered as a truſtee 
for the vendor. Tracy Athyns 573. 

So if a man covenants to lay out a ſum of money in the 
purchaſe of lands, generally; and deviſeth his real eſtate 
before he hath made ſuch purchaſe : the money to be laid 
out will paſs to the deviſee. Id. 

But if a man, having made his will, afterwards con- 
tracts for the purchaſe of lands; the lands contracted 


for will not paſs by the will, but deſcend to the heir at 


law. Id. . 

But if a good title cannot be made of the lands; as 
the heir in ſuch caſe cannot have the lands, ſo he ſhall 
not have the money intended to be laid out. 74, 


7. If a man have a leaſe for never ſo many years, de: Leaſe. 


terminable upon life or lives, that is, if ſuch or ſuch live 
ſo long; this eftate may well enough be given and diſ- 
poſed by will, becauſe it is but a chattel. Went. 19. 

8. Mr Wentworth ſays, If one having a leaſe for many 


years, as an hundred, five hundred, more or leſs, doth Term for 


deviſe and bequeath the ſame to A and the heirs male of his 


of 


1 
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of his body; and A dieth, having iſſue a ſon ; the term 


ſhall not go to his ſon, but to his executor or admi- N 
niſtrator: for it cannot be made a matter of inheritance. 
So if A had died without iſſue male, the term ſhauld not : 
have gone or remained to B, but to the executor or ad- f 
miniſtrator of 4. Went. 54. : 
So of an advowſon, or any other hereditament, granted ; 
or deviſed to one and his heirs for a hundred years ; or if : 
ſuch a termer grant a rent out of the land to A and his | 
heirs, or to the heirs, or heirs male of his body : yet ſhall , 
the ſame go to the executor, and not to any heir; for it f 
being derived out of a chattel, cannot be any frechold or q 
inheritance, but is it ſelf a mere chattel. ent. 54. } 
Debts or things 9. Albeit by deed of gift made in the life time of any 
in action. perſon to another of all his goods and chattels, debts or 7 
things in action do not pals ; yet if the teſtator by his laſt 
will and teſtament, do give or bequeath to another any 5 
debt due unto him, or a thing in action belonging unto a 
him, the legacy is good and effectual in the law, and may 1 
be recovered in this manner, that is to ſay, if the teſta- * 
tor do make the legatary executor of that particular debt 
or thing in action bequeathed, then the legatary as ex- q 
ecutor thereof may commence ſuit in his own name, and 0 
recover the fame to his own uſe, againſt him by whom 
it was due; but if the teſtator do not make the legatary 
executor of the debt or thing in action bequeathed, then 9 
his remedy lieth in the eccleſiaſtical court, where he may : 


convent the executor, and compel him either to ſue for 
that debt in a court competent, and upon recovery and b 
payment thercof to pay it over to the legatary, or elſe to 
make a letter of attorney to the legatary for the recovery 


of the debt or thing in action bequeathed in the name of " 
the executor to the uſe of the legatary. Swin. 187, 188, h, 
Things which 10. Albeit the teſtator have no ſuch thing of his own 5 
de teſtator hath as is bequeathed, yet nevertheleſs the legacy is good in 
not of his on. jaw; therefore if the teſtator do bequeath a horſe or a py 
yoke of oxen, the legacy is good in law, tho” the teſtator 85 
have neither horſe nor ox of his own. But who ſhall - 
make choice, in this caſe, of the thing ſo bequeathed, is 1 
a queſtion not to be neglected : and the ſolution is this; th 
that if the words of the deviſe be directed to the legatary, 2 
as if the teſtator ſhall thus ſay, I will that A B ſhall have ha 
a horſe, the choice doth belong to the legatary; but if 
the words be directed to the executor, as if the teſtator 4 
; ſhall thus ſay, I will that my executor give to A B. a } 
| horſe, the election doth belong to the executor, Pro- a 


vided 


{ i, Alcan, Kf2 - ing Wt, 


* 


4 
n 
* 
n 
y 
Ir 
d 
'0 
* 
zf 
. 
'N 


in 


realm; and the ſurviver, which had thoſe goods or chat- 


Mills. Of what things. 


vided nevertheleſs, that to whomſoever the election doth 
belong, whether to the Jegatary, or to the executor, they 
muſt not be unreaſonable in their election, but frame 4 
themſelves according to the meaning of the teſtator; 
otherwiſe the legatary might make choice of the beſt horſe 
in the country, and the executor of the worſt, contrary 
to the meaning of the deceaſed, Stin. 188, 
11. If there be two jointenants of lands, and one of Things ia joint 
them deviſeth that which to him belongs, and dieth; this . 
is no good deviſe, and the deviſee takes nothing, becauſe 
the deviſe doth not take effect until after the death of the 
deviſor, and then the ſurviving jointenant takes the whole 
by prior title, to wit, from the firſt feoffment. Gilbert 
on Mills 120. 
So alſo a man cannot give or bequeath by will, any 
of thoſe goods or chattels which he hath jointly with an- 
other: for if he ſhould bequeath his portion thereof to à 
third perſon, this bequeſt is void by the laws of this 


tels jointly with another, ſhall have that portion fo be- 
queathed, notwithſtanding the ſaid will. Swin. 189. 

But otherwiſe it is with tenants in common. Cod. 
O. L. 131. | 

12. By the 20 H. 3. c. 2. Vidnus may bequeath the crop Corn growing. 
of their ground, as well of their detvers, as of other their lands 
and tenements ; ſaving to the lords of the fee all ſuch ſervices 
as be due for their dotbers and other tenements. And this is 
only in affirmance of the common law. 2 Int. 80. But 
by the 27 H. 8. c. 10. A married woman having a jointure 
_ ſhall not have any dowry of the rejidue of her huſband's 

ands, 

By the 28 H. 8. c. 11. If the incumbent before his death 
bath cauſed any of his glebe land. to be manured and ſown, at 
his proper c:/ts and charges, with any corn or grain; he may 
make and declare his teſtament of all the profit of the corn 
growing upon the ſaid glebe land fa manared and ſewn. ſ. 6. 

But if the teſtator is leflee for years, and ſow the land 
a ſhort time before his leaſe expires, and then dies, be- 
fore the corn can poſſibly be ripe within the term; in 
this caſe a deviſe thereof is void, becauſe he himſelf could 
not have reaped it after the expiration of the term, if he 
had lived. Stoin. 191. 

13. Not only that thing may be deviſed or bequeathed Thi,g, not yet 
by the teſtator, which is truly extant, or hath an appa- in rerum natura, 
rent being at the time of the making of the will or death 
of the teſtator; but that thing alſo which is not in rerum 

natura, 
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Things belong- 
ing to the free- 
hold. 


* 


Wills. Of what things, 
natura, whilſt the teſtator liveth : therefore it is lawful 
for the teſtator to bequeath the corn which ſhall be ſown 
or grow in ſuch a ſoil after his death, or the lambs which 
ſhall come of his flock of ſneep the next year, depaſturing 
in ſuch a field. But if there be no ſuch corn growing in 
that ſoil, nor any lambs ariſing out of that flock, then the 
legacy is deſtitute of effect, becauſe no ſuch thing is ex- 
tant at all, as was bequeathed. But if the teſtator deviſe 
a certain quantity of grain or number of lambs, as for 
the purpoſe, twenty quarters of corn or twenty lambs, 
and doth will and deviſe, that the ſame ſhall be paid out 
of the corn which ſhall grow in ſuch a field, or ariſe out 
of his ſheep depaſturing in fuch a ground; tho? not ſo 
much or no corn at all there grow, or not any or not ſo 
many lambs there ariſe, yet nevertheleſs the executor is 
compellable by law to pay the whole legacies intirely ; 
becauſe the mention of the ſoil and of the flock, was ra- 
ther by way of demonſtration than by way of condition, 
rather ſhewing how or by what means the ſaid legacy 
might be paid than whether it ſhould be paid at all yea or 
no. Swin. 186. 

14. Thoſe things which after the death of the teſtator 
deſcend to the heir of the deceaſed, and not to his execu- 
tor, cannot be deviſed by teſtament, except in ſuch caſes 


wherein it is lawful to deviſe the lands tenements or he- 


reditaments. And therefore if a man ſeiſed of land in 
fee or fee tail, bequeath his trees growing upon the ſaid 
land at the time of his death; this deviſe is not good, ex- 
cept as before: hut if he deviſe the corn growing upon 
the ſame Jand at the time of his death, from the heir to 
ſome other perſon, this deviſe is good, albeit the land 
whereupon it groweth be not deviſcable. And the reaſon 
of the difference is, becauſe the trees are parcel of the 
freehold, and deſcend together with the land to the heir, 
and not to the executor : but it is not ſo of corn; for 
the ſame ſhall go to the exccutor as parcel of the teſtator's 
And therefore if a man be ſeiſed of lands in the 

right of his wife, and ſow the land, and deviſe the corn 
growing upon the ſame land, and die before the corn be 
reaped ; in this caſe the-legatary ſhall have the corn, and 
not the wife : But it is otherwiſe of graſs, and herbs not 
ſeparated from the ground, at the time of the death of 
the teſtator. If a man ſeiſed in fee in right of his wife, 
do let the ſame lands for years to a ſtranger, and the leſſee 
ſoweth the ground, and afterwards the wife dieth, the 
corn not being ripe ; in this caſe the leſſee may deviſe the 
I ſame 
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fame corn, notwithſtanding his eſtate: be determined. So 
alſo of tenant by curteſy, and tenant in dower. Stuin. 


190. 

— foraſmuch as thoſe things which after the death of 
the teſtator deſcend to the heir and not to his executor, 
are not deviſable will, except in ſuch caſes where 
lands tenements and hereditaments be deviſable ; there- 
fore thoſe things which are affixed unto the freehold, are 
no more deviſable than the freehold it ſelf, as the win- 
dows, doors, wainſcot, and ſuch like, Swin. 191, 4 
Co. 64. 

So if a man be ſeiſed of a houſe, and poſſeſſed of divers 
heir-looms, that by cuſtom have gone with the houſe from 
heir to heir, by his will deviſeth away theſe heir- 
looms; this deviſe is void: for the will taketh effect after 
his death; and by his death, the heir-looms by ancient 
cuſtom are veſted in the heir, and the law prefers the 
cuſtom before the deviſe. And ſo it is, if the lord ought 
to have a heriot againſt his tenant, and the tenant devi- 
ſeth away all his goods; yet the lord ſhall have his heriot 
for the reaſon aforeſaid. 1 In. 185. 


15. The teſtator may deviſe all goods and chattels Things in execo- 
which he hath in his own right, but not thoſe which be **®ip- 


hath in the right of another as executor. Swin. 185. 


16. An adminiſtrator cannot make a teſtament of thoſe Things in admi- 
goods which he hath as adminiſtrator to any perſon dying auen. 


inteſtate ; becauſe he hath not any ſuch goods to his own 
proper uſe, but ought therewithal to pay the debts of the 


dead perſon, and to diſtribute the reſt according to law. 
Swin. 189. 


17. The huſband cannot deviſe ſuch goods as his wife wife goods by 
hath as being executrix to another, nor ſuch things as are the huſband. 


in action, as debts due to her before marriage by obliga- 
tion or contract, unleſs he and his wife recover the ſame 
during marriage, or that he renew the bonds and take 
them in his own name; otherwiſe after his death they re- 
main to her. 1 nf. 351. 

But the huſband may, at any time during the coverture, 
releaſe a bond given to his wife. And where the huſband 
makes a ſettlement ; the bonds to his wife, being part of 
her fortune, will notwithſtanding his death in the life 
time of his wife, before the ſecurity be changed, be de- 
creed in equity to his executor z he being conſidered in 
that caſe as a purchaſer for a valuable conſideration. Caſes 
in the time of L. Talb. 168. 
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Things ebtaines 18. A man may by his will diſpoſe of his chattels and 


after 


made. 


will perſonal eſtate that he ſhall for the future acquire, any 


time after the making his will, to the time of his death, 
And this is neceſſary from the reaſon of the thing; be- 
cauſe the chattels and perſonal eitate are in a continual 
fluQuation ; and if the law were not ſo, it would create 
very great confuſion, or elſe would render it neceffary for 


a man to make a new will every day. Gilb. 122. 


But it is not ſo with lands, for they are fixed and per- 
manent: and therefore if a man maketh his will; and de- 
viſeth therein all the lands which he ſhall have at the time 
of his death; and after that, he purchaſeth lands, and 
dieth without republication or making a new will; in 
this caſe, tho” his intent to the contrary is very apparent, 

it is a void deviſe: for a man cannot deviſe any lands 

ut what he hath at the time of 'making his will, And 

this was adjudged upon great deliberation, by Holt chief 

Juſtice and the court, in the caſe of Bunter and Cook : 

and the judgment was affirmed afterwards upon a writ of 
error in the houſe of lords, Feb. 24. 1707. Gilb. 122. 

But, by Holt chief juſtice : If he republiſherh his will, 


in ſuch manner, and with fuch circumſtances, as are ne- 


ceflary to compleat execution of an original will; then 
the purchaſed lands will paſs as by an original will. 11 
Mod. 127. And in truth this ſeemeth to make it a new 
will, to all intents and purpoſes ; and not a republication 
of the old one. 

But a codicil, which concerneth only perſonal legacies, 
will not amount to a republication of the will, ſo as to 
paſs lands purchaſed after the making of the will. 2 Vern. 


625. 

7 a man deviſeth all his lands for payment of his debts, 
and purchaſeth-lands afterwards ; the lord keeper ſaid he 
would decree a ſale, tho* there were no precedent articles. 
2 Cha. Ca. 144. 

If a man hath a leaſe, and diſpoſeth of it by his will; 
and after ſurrenders it and takes a new leaſe, and after 
dies; the deviſee ſhall not have this laſt leaſe, becauſe this 
was a plain countermand of his will. Galdſ. 93. 

If a man deviſeth a term for years, which he hath not 
at the time of the deviſe, but purchaſeth ſome time before 
his death; Holt chief juſtice doubted, whether this would 
be good. But Mr Peere Williams ſays, that notwith- 
ſtanding the doubt which the court of King's bench ſeems 
to have been in in that caſe, it has been clearly held to 
paſs by ſuch a will. 3 P. Hill. 169. 
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N ine Mod 2g); c tti emer: 
III. Form and manner of making a will; and 
therein of appointing guardians and executots. 


1 


5 1. By the 29 C. 2. c. 3. intitled, An act for preven- Of lands 


tion of frauds and perjuries, All deviſes and brqueſts of any 
lands or tenements, deviſable either by force of the flatute of 
wills, or by this flatute, or by force of the cuſtom of Kent, 

the cuſtom of any borough, or any other particular cuſtom, 
ſhall be in writing, and ſigned by the party fo 475 th 
ſame, or by ſome other perſon in his preſence and by his expreſs 
directions, and ſhall be atteſled and ſubſcribed in the preſence 
of the ſaid deviſor, by three or faur eredible witneſſes 3 or elſe 
they ſhall be utterly void, and of none effett, + en 5 


f Signed] Signing being only mentioned, therefore ſcal- 
ing is not neceſſary, altho* it be expedient to a teſtament; 
which is not properly and legally a deed, to which a ſeal 
is eſſential, tho? it hath the force and virtue of a deed. 
God. O. L. 6. Wentw. 29. 


Signed by the party ſo deviſing the ſame] E. 33 C. 2. Le- 
main and Stanley. The teſtator made his will, and wrote 
it with his own hand, and began it thus, I John Stan 
make this my laſt will and teſtament; but did not ſub- 
ſeribe his name: yet this was adjudged a good will, and 


"ſufficient ſigning by the teſtator within the ſtatute, to paſs 


lands; it being ſubſcribed by three witneſſes in the pre- 
ſence of the teſtator; for his name being written in the 
will, it muſt be a ſufficient figning within the ſtatute ſince 
the ſtatute hath not appropriated any particular place in 
the will, either top, bottom, or margin, for that purpoſe; 
and therefore neceſſarily the teſtator is at liberty to put 
it where he pleaſes. 3 Lev. 1. * | 

And if the deviſor only put his ſeal to the will, with- 
out ſigning it; this ſeemeth to be a ſufficient ſigning within 
the ſtatute: becauſe ſigning is no more than a mark to 
diſtinguiſh a man's act, and ſealing is a ſufficient mark to 
know it to be his will. Gil. 93. | 

E. 13 G. Warneford and Warneford. On an iſſue di- 
rected out of chancery, whether there was a deviſe or not; 
Raymond chief juſtice ruled, that ſealing a will is a ſign- 
ing within the ſtatute. Str. 764. 

H. 1728. Dormer and Thurland. The will was not 
ſigned by the teſtator in the preſence of the witneſſes; but 
he acknowledged it to be his hand, and declared it to be 
his will, in their preſence ; and they ſubſcribed their 
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| names in his preſence, Lord chancellor King inclined 

—_ - ; that the will was good z but ordered; the point to be re- 

| | 2 ved and made a caſe of for further conſideration. 2 
P. Will. 5006. KN | 

ect 8 of n Evelyn, E. 1734: A 

ill was held to be good, t o' all the witneſſes did not 

de the teſtator ſign it, dut he owned it before them to 

be his hand. And the reporter ſays, that on his men- 

tioning this caſe to Mr juſtice Forteſcue Aland, he ſaid 

that this was the common practice; and that it is ſuffici- 

ent, if one of the three ſubſcribing witneſſes ſwears that 

the teſtator acknowledged the ſigning to be his own hand 

writing: And it is remarkable, that the ſtatute of frauds 

doth not ſay the teſtator ſhall ſign his will in the preſence 

of three witneſſes, but requires theſe three things; firſt, 

that the will ſhould be in writing; ſecondly, that it ſhould 

be ſigned by the teſtator; and thirdly, that it ſhould be 


ſubſeribed by three witneſſes in the preſence of the teſta- 
tor. 3 P. Will. 254. | | 
Atteſted and ſubſeribed in the preſence of the ſaid deviſor] 
It hath been ruled in equity, that a will of lands, at- 
. teſted by three witneſſes, who ſubſcribed their names at | 
the requeſt of the teſtator, tho? at ſeveral times, is à good a 
will, tho' the witneſſes were never once preſent together. d 
| Gilb. 92. Vin. Deviſe. N. 10. 12. v 
\ E. 31 G. 2. Carleton on the demiſe of Griffin v. Griffin." ir 
On a ſpecial verdict it was ſtated, that John Griffin, on al 
the 2d of May 1752, wrote upon a ſheet of paper with ne 
his own hand, as follows: Know all men by theſe th 
*< preſents, that I John Griffin make the. 'aftermentioned w. 
* my laſt will and teſtament”; and therein he made ſe- in 
veral diſpoſitions of his real nit perſonal eſtate 3 and ſub- bu 
ſcribed it at the ſame time when he wrote it; but there of 


was no ſeal or witneſs to it. And on the 5th of January up 
1754, he wrote on the ſame ſheet of paper, Memo- tai; 


* randum, whereas I have laid out on a lighter: [and fo of 
<< on]—all theſe, at my death, ſhall be at my wite's dil- rel; 
% poſal: And this not to diſannul any of the former mu 


part made by me the 2d of May 1752. Witneſs my tim 
< hand John Griffin.” All this latter writing related is n 
only to the perſonal eſtate ; and he ſubſeribed it in the Bu 
preſence of three witneſſes ; and then he took the ſaid 7 
' ſheet of paper in his hand, and declared it to be his laſt Cl 
will and teftament, in the preſence of the ſaid three wit- .* 
"elſes; and then delivered it to them, and deſired they ff wirs 
would atteſt and ſubſcribe it in his preſence, and in the ah. 


preſence 


* 


— * * 
0 * 


preſence of each other; which they accordingly did. 
Upon this ſpecial caſe, one queſtion reſerved for the opi- 
nion of the court was, Whether the republication of the 
ſaid firſt will (made in 1752) upon the 5th of Janu 
1754, be a publication or republication of his firſt wi 
within the ſtatute, It was argued, that this was no 


* will to paſs lands, by a all doubt, till the 5th-of 
a 


nuary 1754; and what happened then, was neither a 
publication, nor a republication ſufficient to make it a 

ood will within the ſtatute, Here are two diſtin& in- 
133 at two different times; the firſt unatteſted, re- 
lating to the real eſtate; the ſecond, ſigned, publiſhed, 
and atteſted according to the ſtatute, relating to the per- 
ſonal, But the firſt was originally bad, and could not 
be made good by the ſubſequent tranſaction.— By lord 
Mansfield and the court: The caſe is accurately ftated 


for it is not ſtated to be either a will, or a codicil, but a 


ſheet of paper written. It is a will of an illiterate man, 
drawn by himſelf, At firſt, in 1752, the teſtator did not 
know that any witneſſes were —_— In 17.54, he 
had found that they were neceſſary. Then he makes a 
ſubſequent diſpoſition: Which is a memorandum to be 
added to it. But he doth not call this a codicil; nor 
doth the caſe ſtate it to be ſo, He plainly conſiders the 
whole as one intire diſpoſition z and he expreſsly declares 


in the latter, that he doth not thereby mean to diſannul 


any part of his former deviſe or diſpoſitions. There is 
not a tittle in the latter that relates to the real eftate ; 
therefore the only intent of having the three witneſles, 
was and muſt be to authenticate the former. The ſign- 


ing the former does no harm; it makes it more ſolemn, «. 


but doth not hurt it. Then the publication of it is, as 


of a will. He takes up the ſheet of paper; and holding 


up the ſaid ſheet of paper, ſays, It is my will. And cer- 
tainly, he did not mean a part of it only, but the whole 
of it. And he deſires them to atteſt it. All this muſt 
relate to the whole that was written on this paper. It 
muſt be conſidered as one intire will, made at different 
times, and atteſted agreeable to the ſtatute. And a man 


is not obliged to make his whole will all at the ſame time; 
Burrow. 549. *2 | 


In the preſente of the ſaid deviſor] E. 3 Fall 2. Shires and 
Glaſcocł. f Fe ee was, ende will was made 
according to the ſtatute ; for the teſtator had deſired the 
witneſſes to go into another room, ſeven yards diſtant, to 
atteſt” it, in which there was a window broken, "thro? 
| YO | FE which 
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which the teſtator might ſee them. By the court; The 
 Katute requireth atteſting in his preſence, to prevent ob- 
truding another will in the place of the true one: it is 
enough if the teſtator might fee, it is not neceſſary that 
he ſhould actually fee them figning ; for at that rate if a 
man ſhould but turn his back or look off, it would vitiate 
the will. Here the ſigning was in the view of the teſta- 
tor, he might have ſeen it, and that is enough. So if the 
teſtator being ſick, ſhould be in bed, and the curtain drawn. 
2 Salk. 688. | | 
But if the witneſſes ſubſcribe their names to the will, 
in a room adjoining to that where the teſtator lay, but out 
of his ſight, ſo as he could not ſee them ſubſcribe their 
names ; this is no good will within the ſtatute to paſs 
| lands, becauſe the witneſſes in that caſe did not ſubſcribe 
4 | their names in the teſtator's preſence. Gilb. 93. 
| | But it is not neceſſary that it appear upon the face of the 
3 will to have been ſigned in the preſence of the deviſor: As 
in the caſe of Hands and Fames, E. ꝙ G. 2. In ejectment 
brought by the plaintiff as heir at law, the queſtion was 
3 on a caſe by conſent left to the opinion of the court, whe- | 
* ther it ſhall be left to a jury to determine, whether the | 
witneſſes to a will (being all dead) did ſet their names in 
the preſence of the teſtator, and this merely upon circum- 
ſtances, without any poſitive proof. By the court; This 
is à matter fit to be left to the jury. The witneſſes by the, 
- Ratute ought to ſet their names as witneſſes, in the pre- 
fence of the teſtator ; but it is not required by the ſtatute 
that this ſhould be taken notice -of in the ſubſcription to 
the will ; and whether inſerted or not, it muſt be proved: 
f inſerted, it doth not conclude, but the contrary may be 
proved. And if not concluſive, when inſerted ; the omiſ- 
ion thereof thall not conclude: that it was not ſo: and 
therefore it muſt be proved, by the beſt proof that the na» 
ture of the thing will admit of, Comyn. 531. 
And in the caſe of Croft and Pawlet, E. 12 G. 2. Upon 
a trial at bar concerning the execution of a will, it did 
not appear upon the face of it, that the atteſtation of the 
witneſſes was made in the preſence of the teſtator; which 
being objected to, a caſe was cited, where lord chief juſtice 
Eyre held it a matter proper to be left to a jury, whether 
they believed it to be fo done or not. And Mr juſtice 
> Chappel cited a caſe to the ſame purpoſe. To which the 
court allented; and they held it not to be neceſſary to be 
inſerted in the will, that the atteſtation was in the preſence 
of the teſtator, tho hy the ſtatute it is neceſſary that it 
mould in fact be ſo atteſted. Jin. Deviſe. N. g. 
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By three or four credible witneſſes) M. 1 V. Lea and Libb. 
The teſtator made his will in writing, ſubſcribed by two 
witneſſes, and therein deviſed his lands. Afterwards he 
made a codicil, in which his will was recited ; and this alſo 
was atteſted by two witneſſes, one of which witneſſes was a 
witneſs to the will, but the other was a new witneſs. The 
queſtion was, whether this new witneſs ſhould make a 
third to the will. And it was adjudged that he ſhould not ; 
It is true, here are three witneſles to the intent and will 
of the teſtator ; but there are only two to his will in wri- 
ting: It is true likewiſe, that there are two witneſſes to the 
codicil; but thoſe are not witneſſes to the written will : 
ſo that there wants one witneſs to the will in writing, 
3 Salk. 395. 5 | 

In the cafe of Tuffnell and Page, E. 1740, it was held 
clearly by lord Hardwicke, that a will of a copyhold te- 
nant, atteſted by one or two witneſſes, or even without 
any witneſs at all, is ſufficient to declare the uſes of a 
ſurrender which he has made; and the reaſon is, becauſe 
the party is in by the ſurrender, and not by the will. 
Barnard. Cha, Ca. 12. 1 ö 

Therefore where there is a general deviſe of lands, and 


there is no ſurrender of the copyhold lands to the uſe f 


the will, the conſtruction at law is, that they do not paſs 
by the will; for copyhold lands are not properly the ſub- 
je& of a deviſe, as they paſs not by the will, but by the 
ſurrender. Tracy Athyns, 388. 

Credible witneſſes] M. 34 Cha. 2. Hudſon's caſe. Two 


witneſſes ſwore, that the teſtator did not publiſh it as his 


will, but that another guided his hand, and that the teſta- 
tor made his mark but ſaid nothing, nor was he capable. 
On the other ſide, it was proved, how that the teſtator 
had made two former wills, and in them had divided his 
land in the like manner as by this will, and that he died 
of a conſumption, and was ſenſible to the laſt ; and how 
that three days after making his laſt will, he was ſenſible 
and able to diſcourſe, and ſo continued till within ſix days 
of his death; hereupon it appeared, that the witneſſes had 
been dealt with. To which the counſel on the other fide 
urged, that if the witneſſes were not to be believed, then 
there would not be three witneſſes to the will, and fo no 
will within the ſtatute. To which Pemberton chief juſtice 


anſwered, that if there were three witneſſes to a will, 


whereof one was a thief or perſon not credible ; yet the 


words of the ſtatute being ſatisfied, and he having colla- 


teral proof to fortify the will, he would direct a jury to 
F 3 find 


* a 


70 Müls. Form and manner. 
» find it a good will: and as to this caſe, he ſaid it was not 
probable, that a perſon in his ſenſes (as they are not able 
to diſprove him to be) would ſuffer another to guide his 
hand to a writing and not ſay any thing ; and that there- 
B fore they took it he did publiſh it: And he remembred 
3 Digges's caſe, were the ſcrivener wrote the will, and two 
| others were witneſſes ; the ſcrivener ſwore the teſtator was 
compos, and the two. other ſwore he was not compos ; 
the court ſtopped theſe two from going away till verdict 
was brought in, which found the will a good will, and 
then committed the two witneſſes to the fleet; for if this 
was ſuffered, it would be in any man's power to deſtroy 
another's will. So likewiſe did the court here commit the 
 -. witneſſes, and took ſecurity of the plaintiff to proſecute 
3 them for perjury, Skin. 79. | | 
Ot goods. 2. A written will of goods and chattels is not altered 
* f 1 
| as to this matter by the ſaid "ſtatute, but continues as it 
was before, | 
Concerning which, it is ſaid in 3 Salt. 396. that by the 
canon law, and alſo by the common law, two witneſſes 
are requiſite to prove a will for goods. 
For one witneſs by the civil law, unto which the other 
laws are conformed in this matter, is as no witneſs at all. 
1 P. Mill. 13. | 
Sao in the caſe of Thwaites and Smith, M. 1696. Before 
the delegates. Where there were only three witneſſes to 
the will, and two of them children of the reſiduary lega- 
tee, the will was ſet aſide, children (by reaſon of the af- 
fection and duty which they owe to their parents) not be- 
ing allowed to be witneſſes by the civil law.— But on a 
commiſſion of review being ſued out, the parties agreed, 
and the executor renounced. And the reporter makes a 
quzry, Whether if the will in queſtion appeared to be 
written or ſo much as ſubſcribed by the teſtator's own 
hand, it would not have been good without any witneſſes at 
all. 1 P. M. 13. 
And Swinburn ſays, if it be certain and undoubted, 
that the teſtament is written or ſubſcribed with the teſta- 
tor's own hand, in this caſe the teſtimony of witneſſes is 
not neceſſary; but if it be doubtful, whether the teſta- 
ment were written or ſubſcribed by the teſtator, in this 
+ caſe the teſtimony of witneſſes is neceſſary, to confirm the 
ſame to be the teſtator's own hand. Swin. 353. | 
And altho* witneſſes to prove the will may be neceſſary, 
yet it doth not ſeem to be of abſolute neceſſity that the 
= of theſe witneſſes ſhould be by them ſubſcribed to 
e will. | | 
In 
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Wilts, Form and manner 
In the caſe of Limbery againſt Maſon and Hyde, T. 8 G. 


2. ſeveral caſes were cited wherein theſe ſtrict formaliti 
were determined not to be requiſite. As in the caſt of 
Mrigbt and Walthoe, H. 1710. There were three teſta- 
mentary ſchedules, whereof one was without date; the 
ſecond was written In witneſs, but there was no witneſs; 
the third concluded abruptly : yet being written' by the 
teſtator, they were declared to be his will. Camyn. 452. 
So in the caſe of Morlict and Pollet, 1711. Before the 
delegates. The teſtatrix ſent for a perſon to make her 
will; gave him inſtructions for the ſame; when he had 
wrote it, he read it to her; ſhe approved it; declared it 
to be her laſt will; ſent for three witneſſes to ſee her exe» 
cute it; Signed and ſcaled was written, but ſhe died before 
any other execution: yet it was held a good will. For 
tho' the firſt ſentence for it was reverſed upon an appeal, 
yet it was afterwards affirmed by the delegates. Comjn. 45 
And by Gilbert chief baron: If a will be made of 
goods, and written in the party's own hand, without 'any 
witneſs at all; it is allowed to be good, and the ſtatute 
doth not require any witneſſes to chattels only. Gilb. Rep. 
260. | i 
In the cafe of Br:wn and Heath, 1721. 


ecuted, tho” there were ſeveral blanks in it, and the teſtator 
died before execution; yet it was held à good will for the 
perſonal eſtate: and tho' more was intended to be done, 
yet it ſhall be good for what is done. Comyn. 453. 

So in the caſe of Loveday and Claridge, 1730. The 
teſtator intending to make his will, pulled a paper out of 
his pocket, wrote down ſome things with ink, ſome with 
a pencil, and tho' it had no concluſion, but appeared to 
be a draught which he intended after to finiſh, for it 
was not ſigned, but had at the end a calculation of his ef- 
fects, an account of his tea table, and an order to pay a 
dividend of ſtocks ; yet it was held to be a will. Comyn, 
452. | 

So in a cafe where the teſtator gave inſtructions to make 
his will of his real and perſonal eſtate; and when it was 
brought to him, he made ſeveral alterations, and then 
wrote the whole over as altered with his own hand: this, 
being found in his ſtudy, tho? not ſigned or ſealed, was 
held a good will (as to the perſonal eſtate). It is true, 


the firſt ſentence was, that he died inteſtate ; but that wag. 


reverſed by the delegates. Comyn. 453 


3. By the fame ſtatute of the 29 E. 2. c. 3. All dicla- peclarations of 


A will ofa 
real and perſonal eſtate was prepared in order to be ex- 


2 
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ration, or creations of truſts or confidences, of any lands tene- «uſt, 
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deen ir bereditaments, hall be manifeſted and proved by ſome 


ting ferned by the party who js by law enabled to declare ſuch al 

. , Lt ul in urig 3 in 

wei, and of gene effe?. . . ar 

And all grants and aſſignments of any truſt or confidence, w 

Hall litetwiſe be in writing, d by the party granting or «/- ch 

ning the ſame by ſuch laſt will or deviſe ; or elſe ſhall be ut- S} 

ter void, and of none.effet?. ſ. 9. | = 

4. A muncupative teſtament is, when the teſtator with- ne 
out any writing doth declare his will, before a ſufficient th 

* number of witneſſes. Swin. 58. da 
By the aforeſaid ſtatute, 29 C. 2, c. 3. No nuncupative in 

mill all be good, where the eftate thereby bequeathed ſhall eu- Pr 

czeed the value of thirty pounds, that is not proved by the oath; W; 

of three witneſſes at the leaſt, that were preſent at the mating w 

thereof ; nor unleſs it be proved, that the teſlaton at the time of hi 

pronouncing the ſame did bid the perſons preſent or ſome of then: 1 

+ bear witneſs that ſuch was his will, or to that cee; nor uni: * 
nuncupative will were made in the time of the laſt ſickne; ſn 

of the deceaſed, and in the houſe of his habitation or dwelling, EX 

or where he hath been reſident fer the ſpace of ten days or more th 
before the making of fuch will, except tuhere ſuch perſon was du 
furprized or taken ſick, being from his own home, and died le- an 

ere he returned to the place of his dwelling. 1. 19. ta] 
| And after fix months paſſed after the ſpeaking of the pretended 20 
teftamentary bor no teſtimony ſhall be received to prove any it 

will nuncupative, except the ſaid teſtimony or the ſubſtance there- M 

of, were committed to writing within fix days after the making w 

of the ſaid will.  f. 0ꝑ. th 

And no letters teflamentary or probate of any nuncupative oat 


«ol ſhall paſs the ſeal of any court, till fourteen days at the 
leaft after the deceaſe of the tgſtator be fully expired; nor ſhall H 
any nuncupative wil be at any time received to be proved, unleſs dre 
f#roceſs bave firft iſſued to call in the widow or next of kindred tef 
o the deceaſed, to the end they may conteſt the ſame if they 
. | 

rovided, that notwith/*anding this act, any ſoldier being in 


actual military ſeruice, or any mariner or ſeaman being at ſea, 
may 4520 F his ms of wages, and perſonal eftate, as he Kt 
might haue done before the making of this act. ſ. 23. Ca 


And by the 4 An. c. 16. All ſuch witneſſes. as are and 
ought -to be allowed to be good witneſſes upon trials at law, by ex| 
the laws and cuftoms. of this realm, ſhall be deemed good witneſ- wh 
fes to prove any nuncupative will, or any thing relating there- cla 
unto. 
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By the oaths of three witneſſes at the legſt] T. 1704. Philips 
and the pariſh of St Clement Danes, Dr Shallmer by will 
in writing gave 2001 to the patiſh of St Clement Danes z 


wife put him in mind to give 2001 more towards the 

charges of building their church; at which, tho' Dr, 

Shallmer was at firſt diſturbed, yet afterwards he ſaid he 

would give it, and bid Prew take notice of it; and the 

next day bid Prew remember of what he had ſaid to him 

the day before, and dies that day. Within three or four * 
days after, the doctor's widow put down a memorandum | 
in writing of the ſaid laſt deviſe, and ſo did her maid. 
Prew died about a month after; and amongſt his papers 
was found a memorandum of his ow writing, dated three 
weeks after the doctor's death, of what the doctor ſaid to 
him about the 2001, and purporting that he had put it in 
witing the ſame day it was ſpoken z but that writing, 
which was mentioned to be made the ſame day it was 
ſnoken, did not appear; and theſe memorandums did not 
expreſsly agree. About a year after, on application of 
the pariſh to the commiſſioners of charitable uſes, and pro- 
ducing theſe memorandums and proofs by Mrs Shallmer 
and her maid, they decreed the 2001. But on exception 
taken by the executors, the decree was diſcharged of this 
2001; and the lord chancellor held it not good, becauſe 
it was not proved by the oath of three witneſſes: for tho 
Mrs Shallmer and her maid had made proof, yet Prew 
was dead, and the ftatute in that branch-requires not only 
three to be preſent, but that the proof ſhall be by the 
oath of three witneſſes, 1 Abr. Caf. Eg. 404. 


Letters teflamentary or probate of any nuncupative will] 
H. 22 & 23 C. 2. Verhorn and Brewin. An adminiſtrator 
brought a bill to diſcover and have an account of the in- 
teſtate's eſtate : the defendant pleaded, that the ſuppoſed 
inteſtate made a nuncupative will, and another perſon ex- 
ecutor, to whom he was accountable, and not to the 
plaintiff as adminiſtrator. But decreed, that tho” there 
was ſuch à nuncupative will, yet it was not pleadable 
againſt an adminiſtrator before it was proved, 1 Chan, 
Caf. 192. i 

5. A codicil, by intendment of law, is either to alter, 
explain, add, or ſubtract ſomething from the will; and 
wherever it is added to a teſtament, and the teſtator de- 
clares that it ſhall be in force, in ſuch caſe, if the will 
happens to be void for want of thoſe ſolemnities required 
by law, yet it ſhall be good as a codicil, and be obſerved 

| 2 | 
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by the adminiſtrator * it is true, executors cannot regu- 
larly be appointed in a codicil, but yet they may be ſub- 
ſtituted according to the will of the teſtator, and the co- 
dieil is ſtill good. Swin. 14. | | 

I. 31 C. 2. Stenitwell's caſe, The teſtator made his 
wife executrix and reſiduary legatee ; but ſhe dying in his 
life time, he by a codicil nuncupative deviſed to G Rall 
which'by will he had given to his wife, and died. The 
queſtion was, whether this nuncupative codicil was good, 
notwithſtanding the ſtatute before mentioned ; and ad- 
judged that it was, and as it were a new will for ſo much 
as he had given to his wife, and that it did not alter his 
written will, for there was no ſuch will, the operation of 
it being determined by the death of the wife, living the 


reſtator, who was her huſband. Raym. 334. 


© Altho* no man can die with two teſtaments, becauſe 
the latter doth always infringe the former; yet a man may 
die with divers codicils, and the latter doth not hinder the 
former, fo long as they be not contrary. Swen. 15. 

If two teftaments be found, and it doth not appear 
which was the former or latter, both teſtaments are void: 
but if two codicils be found, and it cannot be known 
which was firſt or laſt, and one and the fame thing is gi- 
ven to one perſon in one codicil, and to another perfon in 
another codicil ; the codicils are not void, but the perſons 
—＋ named ought to divide the thing betwixt them. 

in. 15. | 
If codicils are regularly executed and atteſted, they may 
be proved as wills are. So if they are found written by 
the teſtator himſelf, they ought to be taken as part of the 
wn, and to be proved in common form by the oath of 
the adminiſtrator with the will annexed ; and in caſe of 
oppoſition, by witneſſes to the handwriting and finding: 
And it hath been uſual to exhibit an affidavit of the hand- 
writing and finding, before a probate or adminiſtration 
paſſes even in common form. | 
But in caſe of a real eſtate, a codicil cannot operate, 
unleſs it be executed according to the ſtatute. Tr. Att. 
426. 8 

6. Donatio cauſa mortis, or a gift in proſpect of death, 
is where a man, meved with the confideration of his mor- 
tality, doth give and deliver ſomething to another, to be 
his in caſe the giver die, but if he lives he is to have it 


| again. Law of Teſt. 179. Prec. Cha. 269. 


In every fuch gift there muſt be a delivery made by the 
party in his laſt ſickneſs; and nothing can operate as ſuch, 
14 1 without 


% 
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without having been delivered in the teſtator's life time, 
by him or his order. 3 P. Will. 357. ebony 

A man by his will diſpoſed of his perſonal eſtate; and 
afterwards by parol gave 1001 bill to one to deliver over 
to his nephew, if the teſtator ſhould die of that ſickneſs : 


* BY And this gift was held good. Drury and Smith. 1 P. W. 

we where the huſband upon his death bed delivered to 
his wife a purſe of 100 guineas, bidding her apply it to 

F no other uſe than her own. Lawſon and Lawſon. 1 P. 

, Will. 441. VE 

a So where the huſband upon his death bed drew a bill 

F on his goldſmith, to pay his wife 1001 for mourning, 
Ibid. | x 

: In the caſe of-Smith and Caſen, 8 Dec, 17 18, the maſter 

4 of the rolls, where pos were given by the teſtator by 
way of donatio cauſa mortis, doubted whether this was 


* good againſt debts. And it ſeems not; they being given 


in caſe of the donor's death, and in nature of a legacy, 
1 which therefore would be fraudulent as againſt creditors. 
x i P. Mill. 106. 
5 T. 13 G. Thomſon and Batty, An executor libelled in 
bs the ſpiritual court, for taking a tankard without his con- 
- ſent, on pretence that the teſtator gave it to the deften- 
- dant if he died of his then ſickneſs. And the court 
Y granted a prohibition ; this not being a legacy, but a do- 
nation in proſpect of death, the validity whereof may be 
y tried in an action of trover. Str. 777. 
y For this is a matter of which the common law takes 
84 notice, and need not be proved in the eceleſiaſtical court. 
if 1 P. Will. 441. Sel, Caf. in Chan. 14. 
of 7. It is ſaid, that if the ſpiritual court refuſe the evi- qya1;s; ation ai 
Þ dence of the ſon to prove a will in which the father is a the vie 
* legatee, no prohibition is grantable. And, before the de- 
Q legates ; There were three witneſſes to prove a nuncupa- 
tive will, two of them were without exception, and the 
e, third was ſon to the legatee: the ſtatute of frauds requires 
4. three competent witneſſes ; the queſtion therefore was, if 


theſe three were ſufficient, the ſon not being an evidence 

b, by the ſpiritual law; and adjudged, that they were; be- 

cauſe two only were required by the ſpiritual law, and the 

= third was a good witneſs within the intent of the act of 
i frauds. L. Raym. 85. | 

And altho' it was a general rule in the Roman law, 

he chat no one ſhould be permitted to bear teſtimony in his 

n, on cauſe; yet Jegataries were allowed to give evidence, 

ut hn 
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upon this diſtinction, that they were particular and not 
univerſal ſucceſſors, and that a teſtament would be valid 


without legataries. The difficulty alſo, which muſt fre- 


8 have occurred, in obtaining ſo great a number of 
witneſſes as ſeven, might probably induce the Romans to 
be leſs ſtrict, as to the perſons whom they admitted upon 
this occaſion, But by the practice of the eccleſiaſtical 
courts of this kingdom which have the ſole cognizance of 
the ry of all wills as far as they relate to perſonal ef. 
tate, no legatee, who is a ſubſcribed witneſs to the will, 
by which he is benefited, can be admitted to give his teſ- 
timony in foro contradictorio, as to the validity of that will, 
till either the value of his legacy hath been paid to him, 
or he hath renounced it; and in caſe of payment, the 
executor of the ſuppoſed will muſt releaſe all title to any 
future claim upon ſuch ſuppoſed legatee, who might other. 
wiſe be obliged to refund, if the will ſhould be ſet aſide; 
and a releaſe in this caſe is always made, to the intent that 
the legatee may have no ſhadow of intereſt at the time of 
making his depoſition. The ſame practice alſo prevailed 
at common law, in regard to witneſles who were henefited 
under wills diſpoſing of real eſtate. And if a legatee, 
who, was a witneſs to a will, had refuſed either to re- 
nounce his legacy, or to be paid a ſum of money in lieu 
of it; he could not have been compelled by law to deveſt 
Himſelf of his intereſt; and whilſt his intereſt continued, 
his teſtimony was uſeleſs. And this was determined in 
the caſe of Anſtey and Dowſmg, E. 19 G. 2. which was 
thus: James Thompſon, eſquire, made his will, by which 
he diſpoſed of his real eſtate, and gave to one John Hailes 
and his wife 101 each for mourning, and an annuity of 
201 to Elizabeth Hailes the wife of John. This will of 
James Thompſon was regularly atteſted, as the ſtatute di- 
res, by three witneſſes, of which number the above 
named John Hailes was one; and he refuſed to be paid 
201 in lieu of his wife's legacy and his own. The cauſe 
was thrice argued at the bar, and the judges of the king's 
bench were unanimouſly of opinion, that a right to deviſe 
lands is not a common- law right, but depends upon pow- 
ers given by ſtatutes, the particulars of which are, that 2 
will of lands muft be in writing, ſigned and atteſted by 
three credible witneſſes in the preſence of the deviſor ; 
that theſe were checks to prevent men from being impoſed 
upon; and certainly meant, that the witneſſes to a will 
(who are required to be credible) ſhould not be perſons 
who are intitled to any benefit under tha will; and that 

2 rtherglors 
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therefore John Hailes was not a good witneſs. (Str, 
1254.) But this very ſingular caſe, and the unanimous 
opinion of the judges upon the meaning and intent of the 
ſtatute of frauds and perjuries, gave riſe to the act of 
parliament here following. Harr. Juſtin. B. 2. p. 49, 


O. 

L Which act is that of the 25 G. 2. c. 6. and runs thus: 
IV hereas ſome doubts have ariſen on the act for prevention 

frauds and perjuries, who ſhall be deemed legal witneſſes wit 

in the intent of the ſaid act, it is enatted, that if any perſon 
ſhall atteſt the execution of any will or codicil which ſhall be 
made after Fun. 24. 1752, to whom any beneficial deviſe 
legacy eftate intereſt gift or appointment of or affecting any 
real or perſonal eſtate (other than and except charges on lands 
tenements or hereditaments for payment of any debt or debts) 
ſhall be thereby given or made; ſuch deviſe legacy eflate intereſt 
gift or appointment ſhall, ſo far only as concerns ſuch perſon 
atteſting the execution of ſuch will or codicil, or any perſon 


clarming under him, be utterly null and void; and ſuch per- 


ſon ſhall be admitted as a witneſs to the execution of ſuch 
will or codicil within the intent of the ſaid act, notwith/land- 
ing ſuch deviſe legacy eflate intereſt gift or appointment men- 
tioned in ſuch will or codical. ſ. 1. 

And in caſe by any will or codicil any lands tenements or 
hereditaments are or ſhall be charged with any debt or debts 
and any creditor, whoſe debt is ſo charged hath atteſted or 
fhall atteſt the execution 0 er will or codicil; every ſuch 
Fee notwithflanding FA charge, ſhall be admitted as a 

itneſs to the execution of ſuch will or codicil, within the in- 
tent of the ſaid act. ſ. 2. 

And if any perſon hath atteſted the execution of any will or 
codicil already made, or ſhall atteſt the execution of any will or 
cadicil which ſhall be made on or before Fun. 24. 1752. to 
whom any legacy er bequeſt is or ſhall be thereby given, whether 
charged upon lands tenements or hereditaments, or not; and 
ſuch perſon before he ſhall give his teſtimony concerning the ex- 
ectetion of any ſuch till or codicil, Mall have been paid, or 
have accepted or releaſed, or ſhall have refuſed to accept ſuch 
tegacy or bequeſt, upon tender made thereof ; ſuch perſon ſhall 
be admitted as a witneſs to the execution of ſuch will or co- 
dicil, within the intent of the ſaid act, notwithlanding ſuch 
legacy or bequeſl. ſ. 3. | 

Provided that, in caſe of ſuch tender and refuſal as afore- 
ſaid, ſuch perſon ſhall be in no wiſe intitled to ſuch legacy or 
bequeſt, but ſhall be for ever afterwards barred therefrom ; 
end in caſe of ſuch acceptance as aforeſaid, ſuch perſon Hall 


retain 
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retain to hig otun uſe the legacy or bequeſt which ſhall have beek 
fo paid ſatisfied or accepted, notwithflanding ſuch will or co- 
dicil ſhall afterwards be adjudged or determined to be void, 
for want of due execution, or for any other cauſe or defect 
whatſoever. ſ. 4. | 

Ind in caſe any ſuch legatce as aforeſaid, who hath atteſted 
the execution of any will or codicil already made, or ſhall at- 
teftl the execution of any will or codicil which ſhall be made on 
or _ the ſaid 24th day of June 1752, ſhall have died in 
the life time of the teſtator, or before he ſhall have received 

er releaſed the legacy or bequeſt fo given to him as aforeſaid, 
and before he ſhall have refuſed to receive ſuch legacy or be- 

guet, on tender made thereof; ſuch legatee ſhall be deemed a 

legal witneſs to the execution of ſuch will or codicil, within the 

intent of the ſaid att, notwith/landing ſuch legacy or bequeſt, 


or 

| Provides always, that the credit of every ſuch witneſs, fi fe 
atteſting the execution of any ſuch will or codicil, in any of the * 
caſes in this act before mentioned, and all circumſtances re- to 
lating thereto, ſhall be ſubject to the conſideratim and determin- wi 
ation of the court and the jury, before whom any ſuch witneſs * 
ſhall be examined, or his teſtimony or atteſtation made uſe ; ww 
or F the court of equity, in which the teſtimony or atteſtatim eff 
of any ſuch witneſs ſhall be made uſe of ; in lite manner t9 all 18 
intents and purpoſes, as the credit of witneſſes in all other caſes 
ought to be conſidered of and determined. 1. 6. the 
And no perſon, to whom any beneficial eſtate intergſt gift or we 
appointment ſhall be given or made, which is hereby enatied the 
to be null and void as aforeſaid, or who fhall have refuſed to Ty 
receive any ſuch legacy or bequeſt, on tender made as aforeſaid, tel 
and who ſball have been examined as a witneſs concerning the del 
execution of ſuch will or codicil, ſhall after be ſhall have bn fer 
Jo examined, demand or take paſſeſſion of, or receive any profit bay 
or benefit of or from any ſuch eſtate intereſt gift or appoint- * a 
ment, ſo given or made to him, in or by any ſuch will or co- "= 
dicil; or demand receive or accept any ſuch legacy or bequeſt, or 2 
any ſatisfaction or compenſation for the ſame, in any manner 1 
or under any colour or pretence whatſoever, ſ. 7 — 
Provided, that nothing herein ſhall extend to the caſe of um * ö 
heir at law, or of any deviſee in a prior will or codicil of the * 
ſame te/tlator executed and atteſted according to the ſaid recited A 
att, or any perſon claiming under them reſpettively, who has 2 
been in quiet poſſeſſion for the ſpace of two years next pre- _ 
ceding the fixth day of May 1751, as to ſuch lands tenement ra 
and hereditaments, whereof be bas been in quiet poſſeſſion as mi 


aforeſaid; ner te any will or codicil, the validity or due ext- 
cution 
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.2:utios whereof hath been conteſted in any ſuit in law or 
equity _—_ by the heir of ſuch deviſor, Fa the deviſes in 
any ſuch prior will or codicil, far recovering the lands tene 
ments or hereditaments mentioned to be deviſed: in any will or 
codicil ſa contefled or any part thereof, or for obtaining any 
other judgment or decree relative thereto, on or before the ſixth 
day of May 175 T, and which. has been already determined in 
favour of. ſuch heir at law or deuiſæe in ſuch prior 'will or 
codlicil, or any perſon claiming under them reſpectively, or 
which is till depending, and has been proſecuted with due di- 
ligence; but the validity of every ſuch will or cadicil, and the 
competency of the witneſſes thereto, ſhall be adjugged and deter- 
mined in the ſame manner, to all intents and purpoſes, as if 
this act had never been made. 1. 8. ; Ao 50455: 
Provided nevertheleſs, that no poſſeſſion of any heir at law 
or deviſee in ſuch prior will or codicil as aforeſaid, or of any 
perſon claiming under them reſpettively, which is com ſiſtent 
with, or may be warranted by or under any will or codicil at- 
ed according to the true intent and meaning of this act, or 
where. the eflate deſcended or might have deſcended to ſuch heir 
at law, till a future or executory deviſe, by virtue of any wilt 
or codicil attefted according to this act, ſhould or might take 
effett, ſhall-be deemed to be a poſſeſſion within the intent and 
ing of the clauſe herein laſt before contained. ſ. . 
rds, this matter came in conſideration again, in 
the caſe o yndham and Chetwynd, M. 31 G. 2. Which 
was on an iflue out of chancery, deviſavit vel non, to try 
the validity of the will of one Mr Chetwynd deceaſed. 
The jury found a ſpecial verdict, with regard to the at- 
teſtation of this will; wherein it was ſtated, that the 
teſtator died Mar. 17. 1750, leaving the will in queſtion, 
which was regularly atteſted by three ſubſcribing witneſ- 
ſes, Higden, Squire, and Baxter; that the teſtator was 
indebted about 180001 upon mortgage of his real eſtate, 
and left a perſonal eſtate to the amount of 130721, which 
was greatly ſuperior to all his ſpecialty and ſimple con- 
tract debts ; that he charged his real eſtate with the pay- 
ment of his debts and legacies; that at the time of at- 
teſting this will, he was indebted to Higden the witneſs 
(who was an apothecary) about 141, and at the time of 
his death about 181, which had been paid off by the 
executor before the trial of the iſſue; that he was in- 
debted to Squire and, Baxter, the other witneſſes, who 
were two attorneys in partnerſhip, about 2801, at the 
time of atteſtation, which alſo (except a ſmall miſtake in 
miſcaſting) was out- ſet or diſcharged before the day of 
vg trial. 
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trial. If theſe were three credible witneſſes: within the 
Natute of frauds, the jury found the deviſe" to be ſuffi- 
cient ; otherwiſe inſufficiet. 

It was argued by ſerjeant Prime for the plaintiff; firſt, 
That the facts, as ſtated, did not make them intercfied 
witneſſes ; ſecondly, That ſuppoſing them to have een 
intereſted, yet the intereſt was removed before the 
of trial. As to the firſt: They are no legatees, and de- 
rive nothing from the gift or bounty of the teſtator; they 
were juſtly intitled to payment of their debts, tho' no 
will had ever been made ; the perſonal affets were the 
proper fund for them to reſort to, and that is ſufficient to 
pay their demands; ſo that they are not intereſted in the 


charge on the real eſtate. As to the ſetond point: They 

were competent witneſſes at the time of examination, ; 

their debts being then diſcharged, The word credible in g 

the ſtatute is an ambiguous D and capable oſ 0 

6 many ſenſes; but there ſeems to be a parliamentary ex- N 

| poſition thereof in the ſtatute of 4 & 5 An. c. 16. /. 14. 2 

f _ whereby three witneſſes are required to authenticate 2 b 

4 nuncupative will, and it is declared, that ſuch as are D 

| witneſſes in trials at common law, ſhall be deemed 6 
| good witneſſes to eſtabliſh a nuncupative will. Now 

allowing the ſame expoſition to take place in the ſtatute tl 

15 of frauds; then, as theſe witneſſes would be unexcep- 5 

{| Se tionable on a trial at law in reſpe& of intereſt, ſo they tc 

; Ws are competent (and therefore credible) witneſſes to the be 

g preſent deviſe. And in this, and the former argument, of 

| : there were cited divers caſes to this purpoſe. | th 

On the other ſide, Mr Norton argued for the defendant; te 

that at the time of the atre/tatron the witneſſes were in- va 

tereſted, and therefore incompetent ; and that this, and is 

not the time of examination, is the proper timE of in- A 


ſpecting their credibility ; elſe it would open greater op- fre 
portunities of fraud and perjury, than before the act; it tel 
would be ſetting up witneſſes to hire; and would put the ſol 


validity of the will in the power of the witneſſes, by re- no 
leaſing or not releaſing their intereſt, If a witneſs is no 
-unexceptionable at the time of atteftation, and afterwards tin 
becomes infamous or inſane; the will is nevertheleſs 2 has 


good will: which proves that his condition at the time of it i 
atteſtation is alone to be regarded. And to this purpoſe pre 
were cited alſo divers cafes; and it was obſerved, that cor 
moſt of the caſes cited on the other fide were prior to the WF dib 
ſtatute of frauds. He inſiſted, that the word credib: WM the 
means ſomething more than competent the law required neſſ 

competency 1 


«| - * 2 
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competency before; and it is not to be imagined, that 
the learned compiler of this ſtatute (lord Hale) would 
put in a word, which at beſt was ſuperfluous: That in 
the ſtatute of the 13 C. 2. againſt deerſtealing, and in all 
the game laws, the expreſſion of credible witneſs is uſed, 
which hath always been underftood to mean more than 
competent, and to give the juftices a diſcretion whether 
they will convict upon ſuch teſtimony or not, tho' the 
witneſs was in law ſtrictly admiſſible. And he inſiſted 
on two caſes, as directly in point; viz. Hilhard and Ven- 
nings, 1 L. Raym. 505. And Anſiy and Dowfmg, 19 G. 2. 

On the argument, lord Mansfield expreſſed his doubts 
of that generally received opinion, that lord Hale drew 
the ſtatute of frauds, 29 C. 2. he having died in 1656, 
in the 28 C. 2. and obſerved alſo, that the ſtatute of the 


z WV a3, ᷣ „ 


= 


n 4 & 5 An. was enacted to check the extravagant notions 

f of ſome civilians, by which they excluded from bein 

(- witneſſes the children and family of the teſtator, as wel » 

4+ as of the legatee; arifing from a fiction in the Roman law, 

2 by which teſtaments are tranſacted in the form of a ſale 1 
ue between the deviſor and the deviſee, to which none of | 
ed either family were allowed to be witneſles, 9 
vr Afterwards in the fame term, lord Mansfield delivered 1 
te the opinion of the court. In this caſe the real eſtate is * 
p- only charged with payment of debts, as an auxiliary fund 1 
ey to the perſonalty; which ſtands in need of no aſſiſtance, 'v 
the being it ſelf much greater than the debts : and at the time i 
nt, of trial, the three witneſſes were not creditors to either I 

the real or perſonal eſtate, but were ſo at the time of at- I 

nt; teſtation. And herein the queſtion is, whether this be a 
in valid atteſtation, according to the ſtatute of frauds. This ; 
and is a doubt which ſprang out of the general queſtion in 5 
in- Anſly and Dowſing, whether a benefit to a witneſs ariſing 
op- from a will ſhall annul his teſtimony, tho' at or after the | 


z u teſtator s death he becomes totally diſintereſted. The [nn 
; the ſolution of this queſtion depends upon general principles; it 


7 re- not upon the words of the ſtatute, The ſtatute declares 

ſs is no incapacity, lays down no legal conditions for admit- | 
ards ting witneſſes. The word credible is no term of art: it l 
els 2 has only one ſignification, and that univerfally received: . „ 
e of WW it is never uſed as ſynonymous to legal competency : it 5 
poſe BF preſuppoſes evidence to have been already given. The | 


that conſideration of competent, is previous to that of cre- 
dible; and in the ſtatutes which have been mentioned at 
the bar, the expreſſion ſo frequently uſed of credible wit- 
nefles, is never conſtrued to mean competent, To 
Vor. IV. G make 
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make the validity of a will depend upon the credibility of 
the witneſſes, would be abſurd; ſince the teſtator could 


never foreſee what credit might hereafter be given to 
them. It is true, that in Butler and Baker's caſe, 3 Co, 


—— — — rr 
err 


36. the third caution there given is, to call credible wit- 
meſſes: But that is only a looſe and caſual expreſſion ; 
tho' perhaps the penner of this ſtatute might take his hint 
from thence. I cannot conceive (for the reaſons I for- ( 
merly mentioned) that this ſtatute was drawn by lord n 
Hale, any further than perhaps by leaving ſome looſe 4 
notes, which were afterwards unſkilfully digeſted. I 8 
therefore think, that the epithet credible, in this ſtatute is 4 
uſed as a word of courſe, but is unfortunately miſapplied: 8 
if it ſignifies competent, that is implied in the word 1 
witneſs alone; if it ſignifies any thing more than compe- fr 
tent, it is (as was before obſerved) abſurd, Perpetual 5 
doubts have ariſen upon every clauſe of this ſtatute, not be 

| only among the unlearned, for whom it ought to have * 
= been calculated ; but even amongſt the learned alſo. In as 
a ſtatute ſo inaccurate, I therefore think the word credible * 
might accidentally ſlip in, and ought not to be attended a 
to 2s if it carried any ſpecial legal meaning. I ſhall * 
therefore conſider the ſtatute, as only requiring the at- — 
teſtation of three ſubſcribing witneſſes, that is, legal com- pf 
petent witneſſes; and cannot but obſerve, that the ne- Wy 
ceſſity of having ſubſcribing witneſſes to any inſtrument * 
never exiſted before in this country. The ſtatute deter- 1 
mines no point of time for the competence of witneſſes; pet 
| and as I think that competence is not ' confined to the * 
| time of atteſtation, ſo I think that the incompetence of and 
| witneſſes at the time 'of examination could never be in- pret 
ö tended for a queſtion by the legiſlature, ſince however . 
| | competent at.the time of atteſting, they may become in- The 
fane or infamous before the time of examination. time 
| The competence of witneſſes to wills, muſt therefore teſta 
| depend upon the general rules of competence for all other has: 
| witneſſes. I will therefore conſider, firſt, How this mat- em 
ter of competent atteſtation would have ſtood upon gene- inter 
ral principles, ſuppoſing no judicial determination had tion 
| | been given: Secondly, How the authority of judicial de- bene 
ö terminations ſtands; for if there are any in point, they foros 
| are certainly proper to be adhered to: And, thirdly, How witn, 
theſe two rules may be applied to the preſent caſe. of a 
| Firſt, As to general principles: The power of deviſing tereſt 
| ought to be favoured, It naturally follows the right of WMunce; 
propriety. It ſubſiſted in this kingdom before the con- ¶ may 
| 
| 
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"queſt, and till about the reign of king Henry the ſecond, 
when-it ceaſed by conſequence of feudal tenure, not from 
any expreſs prohibition. The doctrine of uſes revived 
this power ; and the ſtatute of uſes again accidentally 
checked it. This occaſioned the ſtatute of wills to be 
ſoon after made; which received a great enlargement by 
the alteration of tenures in the reign of king Charles the 
ſecond, And this teſtamentary power over property is 
more reaſonable in this kingdom, than ever it was among 
the Greeks and Romans; ſince by reaſon of primogeni- 
ture, and other excluſive rules of deſcent, the ſucceſſion 
ab inteſtato amongſt us is not ſo equal and univerſal as 
among thoſe people. The ſtatute of the 29 C. 2. was 
not meant to check this power, but only to guard againſt 
fraud. In theory it ſeemed a ſtrong guard: In practice it 
may be ſome guard: But I believe more fair wills have 
been deſtroyed for want of obſerving its reſtrictions, than 
fraudulent wills obſtructed by its caution. In all m 

experience at the court of delegates (and I have heard the 


dulent will which was not legally atteſted. Courts of 
juſtice ought therefore to lean rather againſt, than in ſup- 
port of, any too rigid formalities. And upon this prin- 
ciple, before the ſtatute, in the year 1658, it was held, 
2 Sid. 139. that the pariſhioners might be witneſſes to a 


it deviſe, tho' it was for the benefit of their oẽn poor. In- 
pa tereſt -in a witneſs is certainly an objeCtion to his com- 
3 petency : This ariſes from a preſumption of biaſs: It is 
ne no poſitive diſability; as if a particular age was required 
of and wanting in a witneſs: It is only preſumptive; and 
n- preſumptions only ſtand until the contrary is made appa- 
er rent: If the biaſs be taken off, the objection ceaſes. 


There is no preſumption of biaſs in a witneſs, who at the 
time of ſigning probably knew not the contents of the 
teſtator's will, and after his death is diſcharged from, or 
has renounced all intereſt ariſing from thence, Nothing 
can be more reaſonable, than to allow this objection of 
mtereſt to be purged by matter ſubſequent to the atteſta- 
tion, and previous to the trial, if it were only for the 
benefit of third perſons. Shall tokens of kindneſs to friends, 
ſervants,” or the like, who may be unwarily called in as 
witneſſes, vitiate a ſolemn and well-weighed diſpoſition 
of a man's eſtate; when by payment or releaſe this in- 
tereſt may be at once removed? This ſeems the more 
unreaſonable, ſince there are methods by which legatees 
may by circuity. be witneſſes to a deviſe in their own 
.G 2 oc favour, 


fame from many learned civilians), I never knew a frau- 
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favour, without either payment or releaſe: If land be 
once charged with legacies by a well atteſted will ; lega- 


cies may be given by an unatteſted codicil to the witneſ. 


ſes of that very will. | 
As to the judicial authorities: In all caſes of teſtimony 
it hath often been determined, that a raleaſe takes off all 


'  objeRtion, in point of intereſt, And therefore I give cre- 


dit to the dictum of judge Powis, in Finer, Tit. Evi- 
dence. F. ſect. 53. not on the authority of the reporter, 
dut becauſe it is conſonant to the known practice of Weſt- 


- minſter-hall in other caſes. The caſe of Hilhard and 


Jennings (of which, Carthew's is the beſt report, be ha- 
ving been council in the cauſe) in ſubſtance is much the 
fame as that of Anſiy and Dowſing, In this laſt caſe, the 
wife of one of the witneſſes had an annuity charged on 
the lands deviſed; no releaſe was had; no payment, no 
tender, could be made; and as huſband and wife are con- 
fidered as one perſon, this was a material objection to his 
teſtimony ; and it was upon. the particular circumſtances 
of that caſe, and not upon any general doctrine, that the 
judgment in that caſe was founded, as Mr juſtice Deniſon 
ſoon after aſſured me. It is true, the lord chief juſtice Lee, 
in delivering his opinion, went into the general point, and 
argued as if the credit of a witneſs could not be purged 
or varied by any act ſubſequent to the atteſtation ; which 
he grounded on a maxim of the Roman law, conditionen 
teſtrum inſpicere debemus eo tempore cum ſignarent But this 
was not ſufficiently conſidered; as will appear from a ſhort 
view of the Roman teſtaments, which originally could 
only be made as a legiſlative act in pracinctu, or in comitiit 
calatis; but after the law of the twelve tables, which 
gave the power of private teftaments, teſtamentary matters 
were uſually tranſacted per æs et libram, under the fiction 
and in the form of a ſale or contract before the teſtator 

and the legatees. Theſe ſymbols were uſed before the 

introduction of written inſtruments; and to this ſymboli- 

cal ſale five, and afterwards to the written * 

feven witneſſes were required, who muſt be citizens, free- 

men, adults, and attended with other qualifications, This 

poſitive capacity was the condition of the witneſſes refer- 

red to in the Roman law; which was requiſite to be in 

them at the time of their atteſtation or ſigning, and not 

afterwards ; in like manner as where a ſurrender muſt be 

made into the hands of two copyhold tenants, it will not 

be good if made into the hands of a ſtranger, tho he 

ſhould afterwards become a copyholder. The intereft of 

the witneſſes was not in the contemplation of the _ 
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for heirs were admitted as ſubſcribing witneſſes after the - 
ſymbolical ſale had ceaſed, as were alſo cui que trufts 
and legatees. The conſequence of this doctrine of lord 
chief juſtice Lee was, that no creditors or legatees, if the 
eſtate was — to pay them, could at any rate be good 
witneſſes, And yet when lord Ayleſbury died in February 
1746, leaving a new made will, witneſſed by three ſer- 
vants, to all of whom he had left legacies charged on 
lands, which they releaſed before examination, and it ap- 
pearing that by a former will dated in 1744, and witneſſed 
dy other perſons, he had left the ſame legacies, the lord 
chancellor in 1748 held them to be good witneſſes to the 
ſecond will, for it was indifferent to them which will - 
ſhould ſtand good, and beſides they had releaſed. And 
in the eaſe of Baugh and Holloway, 1 P. Will. 557. Lord 
Raymond lays down the fame general doctrine that I 
would now eſtabliſh ; and alſo another point, which agrees 
with my opinion, that an intereſted witneſs may prove a 
deviſe to another, tho* not to himſelf. In all judicial de- 
terminations, deviſes have been conſidered, not in the 
nature of wills by the Roman law, but as diſpoſitions and 
conveyances of real eſtates; whence it is, that by ſuch 
diſpoſition of all one's eſtate, lands that are purchaſed ſub- 
ſequent thereto will not paſs: Therefore the intereſt of 
witneſſes to deviſes ſhould be governed by the ſame rules, 
as in all other written diſpoſitions of real eſtates, As to 

the notion ſtarted in the argument of An/ly and Dow/ing, 
of four deviſee witneſſes dividing an eſtate among them- 
ſelves, by reciprocally atteſting for each other ; this might 

us as well be effected by four diſtinct deviſes ſeparately at- 


a 
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ch teſted by three of them in rotation: But in either caſe, 
ers the very contrivance would appear ſo fraudulent, as alone 
on to be ſufficient to ſet it aſide. 

tor With reſpect to the preſent caſe: My opinion is, that 
the a charge of debts upon the real eſtate ought not to inca- 
lt- pacitate witneſſes, who are creditors, from proving a teſ- 
ent tament. This clauſe ought to be in every conſcientious 
ee will z and the man who omits it has been very juſtly ſaid 
his to ſin in his grave. This would be my opinion, even if 
fer- the witneſs ſought or wanted a benefit under ſuch a will; 
e m but in this caſe there is no occaſion to reſort to the real eſ- 
not tate, the perſonal is more than ſufficient to pay the debts 
| be of the witneſſes, and they have been already paid. Thete- 
not fore we are all of opinion, that the will is duly atteſted by 


he three witneſſes. 

5 8. Dr Swinburne ſays, By general cuſtom obſerved Appeiating of 
5 within the province of York, the father by his laſt will or guardiaus, 

G 3 teſtament 
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| teſtament may. for a time commit the tuition of his child, 
| and the cuſtody of his portion; which: teſtament and aſ- 
if ſignation is to be confirmed by the ordinary, who alſo is 
| to provide for the execution of the ſame teſtament.. Stuin. 
= 210. | | 
\ | And if the father die, no tutor being by him aſſigned, 
f | and the mother do in her laſt will and teſtament appoint a 
tutor; the ſame will is to be proved, and the aſſignation 
| of the tutor confirmed. Stoin. 210. 
| And if no tutor be aſſigned by either of the parents, 
then may a ſtranger, if he make the orphan his executor, 
and give him his goods, aſſign. a tutor unto him [with re- 
ſpe& to ſuch goods]; which tutor. is by the ordinary to be 
confirmed. Swin. 210. 
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And if there be no tutor teſtamentary at all, then may ; 
the ordinary commit the tuition of the child to his next > 
kinſman demanding the ſame, according as in adminiſtra- þ 


tions where any dieth inteſtate. Swin. 211. 
And by the ſaid cuſtom a tutor may be aſſigned to a 
boy at any time until he hath accompliſhed the age of 
fourteen years, and to a girl until ſhe hath accompliſhed 


. 
the age of twelve years. But after thoſe years, he or ſhe ; 
reſpectively may chuſe their own curators. But if they h 
do not elect any other curator after their ſeveral ages, then ſ 
he that is aſſigned in the will is to be confirmed curator to ti 
either of the ſaid children, albeit he were above fourteen . 
years, and ſhe above twelve, when the will was made. 

Stoin. 212. And this is according to the rules of the p 
civil law; but by the common law, the age of chuſing 00 
guardians both as to the male and female is the age of i 
fourteen. 1 Ist. 78. | 
. And by the ſaid general cuſtom obſerved within the 

province of York, a tutor may be afligned either ſimply J 

or conditionally, and until a certain time, or from a cer- : 
| tain time. But no tutor may intermeddle as tutor, until 

he be confirmed by the ordinary, albeit he be aſſigned ! 

tutor ſimply ; much leſs where he is aſſigned conditionally, : 

or from a certain time, may he intermeddle as tutor, un- 

til the condition be extant, or the time limited be expired. 4 


But the. ordinary may in the mean time commit the tui- 


tion; and he that is ſo appointed by the ordinary, may 
for that time adminiſter, Swin. 215. 6 i 

But, more generally, by the ſtatute of the 12 C. 2. c. Y 
24. (which controlleth the aforeſaid cuſtom in-divers in- : 


ſtances) here any perſon ſhall have any child or children un- - 
dier the age of twenty one years and not married, at the time FA 0 
15 
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his death; it ſhall be lawful for the father of ſuch child or 
children, whether born at the time of the deceaſe of ſuch father, 
or at that time in ventre ſa mere, or whether ſuch father be 
within the age of twenty one years or of full age, by his deed 
executed in his life time, or by his aft will and teſlament in 
writing, in the preſence of two or more credible witneſſes, in 
uch manner, and from time to time, as he ſhall think fit, to 
diſpoſe of the cuſtody and tuition of ſuch child or children during 
ſuch time as he or they ſhall reſpec lively remain under the age of 
trventy one years, r any leſſer time, to any perſon or perſons, 
in poſſeſſion or remainder, other than popiſb recuſants : and 
ſuch perſon to whom the cuſtody of ſuch child ſhall be fo diſpoſed 
or deviſed, may maintain an action of raviſhment of ward or 
5 againſt any perſon who ſhall torongfully take away or 
detain any ſuch child, for the recovery of ſuch child, and re- 
cover damages for the ſame in the ſaid attion, for the uſe and 
benefit of ſuch child. ſ. 8. | 
And fuch perſon to whom the cuſtody of ſuch child ſhall be 
fo diſpoſed or deviſed, may take into his cuſtody to the uſe of 


ſuch child, the profits of all lands tenements and hereditaments 


of ſuch child, and alſo the cuſtody tuition and management of 
the goods chattels and perſonal eftate of ſuch child, till his or 
her age of twenty ane years, or any leſſer time, according to 
ſuch diſpoſition aforeſaid ; and may bring ſuch actions in rela- 
tion thereto, as by law a guardian in common ſocage might do. 


Previded, that this ſhall not extend to alter or prejudice the 
euſlom of the city of London, nor of any other city or town 
corporate, or of the town of Berwick upon Tweed, concern- 
mg orphans. ſ. 10. ; 


Shall have any child or children under the age of twenty one 


years] By the common law, there were four ſorts of 
guardians: 1. Guardian in chivalry. If the tenant by 
knight's ſervice died, his heir male being under twelve 
years of age; in ſuch caſe, the lord ſhould have the land 
holden of him, until the heir ſhould attain the age of 
twenty one, and likewiſe the marriage of the heir, if he 
was unmarried at the death of his anceſtor ; if there was 
an heir female, under the age of fourteen, and unmarried, 
then the lord had the wardſhip of the land till her age of 
ſixteen, and was to tender to her covenable marriaze 
without diſparagement. And this ſort of guardianſhip 
was a kind of dominion of lords over their tenants, and 
was introduced among the Gothic nations, to breed them 
to arms; but is now fallen with the tenures, for by this 
lame ſtatute all tenures by knight's ſervice and in capite 


4 are 
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are taken away, and turned into free and common ſocage, 
2. Guardian by naturs; as the father is of his eldeſt fon, 
till he comes to the age of twenty one years. But this is 
with reſpect to the cuſtody of the body only, And this 
extendeth only to the heir apparent, and not to the 
younger children; the true reaſon of which is, becauſe 
they cannot inherit any N from him. But it extend- 
eth to the daughter, whilſt. ſhe is heir apparent, but not 
after the birth of a ſon, for then he is heir apparent, and 
not the daughter. 3. Guardian in ſacage: And this is, 
where the tenant in ſocage dies, his iſſue whether male 
or female (or if no iſſne, his brother or couſin) being 


under the age of fourteen; in which caſe, the next of 


blood, to whom the inheritance cannot deſcend, ſhall 
have the wardſhip of the land and body, till the age of 
fourteen years. 4. Guardian by nurture : And this may 
be, tho' no land deſcends ; whereas guardian in ſocage 
muſt be, where land in ſocage deſcends. And ſuch guar- 
dian hath nothing but the governance of the child, until 
the age of diſcretion, to wit, fourteen years, whether the 
infant be male or female. And none can be guardian by 
nurture, but the father or mother. 1 II. 74, 87, 88. 
Viner. Guardian. N. 2. | | | 

Guardians appointed by the ſpiritual court are only for 
the perſonal eſtate; guardians for the real eſtate were 
heretofore under the direction of the court of wards and 
liveries, which court being taken away by this ſtatute, 
power is given by the ſame ſtatute to the father by his deed 
or will to appoint guardians ; which if he ſhall not do, or 
if the guardians appointed by him ſhall die or refuſe to act, 
then the power devolveth upon the high court of chan- 
cery, the lord chancellor (under the king) being the ſy- 
preme guardian of all infants and others not capable to act 
tor themſelves, 


It foall be lawful for the father] By the common law, 
before this act, it was not lawful for the father to appoint 
a guardian either in chivalry or ſocage ; but the law ap- 
pointed one for him: and in ſuch caſe, the guardian ap- 
pointed by the law could not fefuſe ; but the guardian ap- 
pointed by the father, under the ſtatute, may refuſe, if he 
_ pleaſeth. Vaugb. 182. | 

For the father] Therefore the act only authorizeth the 
father, and not the mother; altho' ſhe hath the ſame con- 
cern for her heir as the father. And as the father only 

can appoint a guardian, fo therefore the guardian ap- 
| | pointed 
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pointed by him cannot appoint another guardian; for it 
is a perſonal truſt, and not aſſignable, any more than 
guardianſhip in ſocage. Yaugh. 179. 

But here being no negative words, this altereth not the 
cuſtom within the province of York (as hath been ex- 
preſſed) for the mother by her will to appoint a guardian 
that is, with reſpe& to the perſonal eſtate; for unto that 
only the cuſtom muſt be underſtood to extend ; for 
when that cuſtom firſt took place, the law it ſelf ap- 
pointed guardians for the real eſtate, in chivalry or in 
ſocage. | | | 

In ventre ſa mere] In like manner, by the cuſtom 
within the province of York, a tutor may be aſſigned to 
2 child that is not born, as alſo to an idiot or a lunatick, 
Swin. 212. | 

But this ſtatute gives no power to the father to appoint 
a guardian to his child being an idiot or a lunatick, after 
he ſhall be of the age of twenty one years. 


Whether ſuch father be within the age of twenty one years, 
or of full age) Therefore the father, under the age of 
twenty one, may grant the cuſtody of his heir; but he 
cannot demiſe or deviſe his land in truſt for him directly: 
but he may do it obliquely ; for by appointing the cuſtody, 
the land follows as an incident given by the law to attend 
it. Vaugb. 178. 


By his deed executed in his 0 time, or by his laſt will] In 
the caſe of the earl of Shafteſbury and Hannam, where the 
father had given the guardianſhip of the infant to one 
deed, and to the mother by will, it was decreed, that the 
will was a revocation of the deed. Cha. Ca. Finch. 323. 


By his laft will] And ſuch will need not to he proved in 
the ſpiritual court. 1 Ventr. 207. That is to ſay, if the 
will is merely upon this ſtatute for the appointing a guar- 
dian and nothing elſe; for in ſuch caſe, the appointment 
being ſolely by act of parliament, the temporal caurts 
{hall be judges thereof. But in the ſame will, if there 
is any diſpoſition of the perſonalty (as is moſt commonly 
the caſe) ; it ſeemeth that the will ſhall be proved in the 
ſpiritual court for the whole : which probate ſhall be ef- 
fectual ſo far as the perſonalty is concerned, altho? it ſhall 
be of no avail with reſpect to ſuch particular appointment 
of a guardian by the ſtatute. Alſo this conſideration ſhall 
not be extended to take away any power from the ſpi- 
ritual court which it had before; as particularly, within 

| | the 
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the province of Vork (as before mentioned), or within 
any of the places ſpecially excepted by the ſtatute. 


In ſuch manner, and from time to time, as he ſhall think fit] 
It ſeemeth not to be material by what words the tutor is 
appointed, ſo that the teſtator's meaning do appear, 
Wherefore if the teſtator ſay, I commit my children to 
the power of ſuch a one; or, I leave them in his hands; 
it is in effect as if the teſtator had ſaid, I make him tutor 
to my children. So it is, if he ſay, I leave them to his 
government, regimen, adminiſtration, or the like. For 
in all things the will and meaning of the teſtator is to be 
obſerved, and preferred before the propriety of the words, 
whereof perhaps he is ignorant; which meaning 1s to 
be collected by that which went before or ſolloweth in 
the will, and by other circumſtances, which the judge 
ought to inquire. Swin. 216. | 


Under the age of twenty one years, or any leſſer time] By 
the common law, the guardianſhip in ſocage (as was ob- 
ſerved before), was only to the age of fourteen, Vaugb. 
779 ; | 

Or any leſſer time] If a man deviſeth the cuſtody of his 
heir apparent, and no time is mentioned ; yet it is a good 
deviſe of the cuſtody within the act, if the heir be under 
fourteen at the death of the father : becauſe by the de- 
viſe, the guardianſhip is changed only as to the perſon, 
and left the ſame as to the time. But if the heir be above 
fourteen, then the deviſe is void for the uncertainty; 
for the act did not intend every heir ſhould be in cuſtody 
till twenty one, but only ſo long as the father ſhall ap- 
point, not exceeding that time. Vaugb. 184. 


To any perſon or perſens in poſſeſſion or remainder, other 
than poprſh recuſants] Yet there are other exceptions : As, 
by the 9 & 10 V. c. 32. Perſons denying the trinity, 
er aſſerting that there are more gods than one, or deny- 
ing the chriſtian religion to be true, or the holy ſcrip- 
tures to be of divine authority, ſhall for the ſecond offence 
be diſabled to be guardians. 
And by. the ſtatutes relating to the qualification for 
offices, perſons executing their reſpective offices without 
taking the oaths and performing the other requiſites for 
their qualification, ſhall be diſabled to be guardians. 
Alſo, in general, he that cannot be an executor, can- 
not be a guardian. Swin, 211. 


May 
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May maintain an action of raviſhment of ward] The ec- 
cleſiaſtical court cannot intermeddle with the body, altho? 
the parents make no diſpoſition thereof. 3 Keb. 8 34. 

But by the expreſs words of this act, the guardian by 
will takes place of all other guardians; and the guardian 
under this ſtatute may have raviſhment of ward, as the 
guardian by knight's ſervice or in ſocage at common law 
might have had. 3 Keb. 528. 2 P. Will. 115. 


May take into his cuſtody, to the ue of ſuch child] This 
guardian being made after the model of a ſocage guardian, 
and coming in the place of the father, hath not a bare 
authority, but an intereſt ; but it is only an intereſt joined 
with his truſt (as being neceſſary in order to the per- 
formance of the truſt), but not an intereſt for himſelf, 


Vaugh. 181, 183. 2 P. Will. 122. 


The profits of all lands] A guardian by nurture, being ſo 
appointed by the teſtator's will, can only leaſe at will, 
and not for any number of years ; for the guardian him- 
ſelf (except he be guardian in ſocage) is only tenant at 
will. Cre. Eliz. 678, 734. 8 Mod. 312. | 

Of all lands, tenements, and hereditaments of ſuch child] Tt 
ſeemeth that this guardian ſhall have the cuſtody, not 
only of lands deſcended, or left by the father, but of all 
lands and goods any way acquired or purchaſed by the in- 
fant (which the guardian in ſocage had not); which 
proves that he derives not his intereſt from the father, but 
from the law; for the father could never give him power 
7 intereſt of or in that which was never his. 2 P. ill. 
185. 


And alſo the cuſtody, tuition, and management of the goods] 
Swinburn ſays, the office of a tutor is, to provide that his 
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er pupil be honeſtly and virtuouſly brought up; and to. pro- 
s, vide for him meat, drink, cloaths, lodging, and other 
Ys neceſſaries, according to the child's eſtate, condition, and 
y- ability, Swin, 217. 

p- And the ſame alſo doth further conſiſt, in the good and 
ce faithful adminiſtring or diſpoſing of the goods and chattels 


of the ſaid pupil ; that is to ſay, the tutor may not com- 

for mit any thing that may be hurtful, nor omit any thing 

ut that may be profitable to his pupil, and in the end mult 

for WF reſtore unto his pupil all his goods and chattels, by him 

the ſaid tutor before received. And for that purpoſe 

n- every tutor ought, even at the very entry into his office, 
to make a true inventory of all the goods and chattels of 
his pupil, and to make a juſt and true account of his 

N Fn dealings 
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wiſe ordered by will. Swin. 217. 
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dealings in behalf of his pupil. And it is generally ob. 
ſerved within the ſaid province of York, that every tutor, 
as well teſtamentary as other appointed by the ordinary, 
doth enter into bond with ſureties to the effect aforeſaid, 
according to the diſcretion of the ordinary. Swin. 217. 

The tutor may ſell ſuch goods belonging to the pupil, 
as cannot be kept until he come to lawful age. But other 
goods which may conveniently be kept, and eſpecially 
goods immoveable, the tutor may not ſell ; unleſs other. 

More particularly; The guardian ought to apply the 
eſtate in his hands, to pay the debts of the infant. 1 Cha, 
Ca. 157. | 

ds pay off the interęſi of any real incumbrance, 
and the principal of a mortgage; becauſe it is an immediate 
charge on the land: but no other real incumbrance, 
Prec. Cha. 137. 

In the caſe of Waters and Ebral, H. 1707. where the 
mother, as guardian, received the rents of the eſtate, and 
paid off ſpecialties, but took affignment, and after the 
death of the infant brought a bill againft the heir for a 


_ diſcovery of aſſets by deſcent (ſhe claiming the rents re- 


ceived as adminiſtratrix) ; it was held by the court, that 
the guardian is not compellable to apply the profits of the 
eſtate of the infant, to pay off the bond debts of the an- 
ceſtor. 2 Fern. 606. 

In the caſe of the earl of Vinchelſca and Norclif, 7. 
1686. A guardian, having a confiderable ſum of money 
in his hands, laid it out in a purchaſe of lands, for the 
benefit of the infant, if when he came of age he ſhould 
agree to it; the infant dying in his minority, it was de- 
creed, that the guardian ſhould account for the money to 
the adminiſtrator of the infant; for that he could not, 
without the direction of the court, convert the perſonal 
into real eſtate. 1 Vern. 403, 435. 

M. 35 C. 2. Ofborn and Chapman. A guardian, at the 
requeſt of one who was going to marry the ward, gave in 
an account of the eſtate to the intended huſband, and 
ſecured to him the balance by three ſeveral bonds; and 
the intended huſban! gave a bond to the guardian, to releaſe 
all accounts to him after the marriage : The marriage 


was had: The guardian paid the balance: But the huſ- 


band gave no releaſe, but ſued for an account, and relief 
againſt the bond. And the guardian was ordered to an- 
ſwer the bill: For the account was made when the in- 
tended huſband had no title; no releaſe was given; and 
the purſuit ĩs freſh, 2 Cha, Ca. 157. 


For, 
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For, by Cowper lord chancellor; Wherever a father, 
mother, or guardian inſiſts upon private gain, or ſecuri 
for it, and obtains it of the intended huſband, it ſhall be 
ſet aſide. 1 Salk. 158. 2 Vern. 652. | | 
For marriage brocage agreements have been often con- 
demned in _— And a bond to give money if ſuch a 
marriage could be obtained, is ill. And ſo is a bond to 
forgive a ſum of money. For ſuch bonds, altho' good at 
law, yet being introductive of infinite miſchief, have upon 
great conſideration been condemned in equity. 3 P. Will. 


4+ 
"But a guardian, upon account, ſhall have allowance of 
all reaſonable coſts and expences in all things. Litt. ſect. 


123. 

And if he receive the rents and profits, and be robbed 
without his default or negligence, he ſhall be diſcharged 
thereof. 1 Iuſt. 89. 

By the ſtatute of the 4 Arn. c. 16. actions of account 


0 may be brought againſt the executors or adminiſtrators of 
e guardians. 
2 By the 6 An. c. 18. f. 5. Any perſon, who as guar- 
e dian or truſtee for any infant ſhall hold over after the de- 
At termination of the particular eſtate, without conſent of 
Ve the perſon next intitled, ſhall be adjudged a treſpaſſer, 
n- and ſhall pay damages to the value of the profits received. 
By the 7 An. c. 19. Infants ſeiſed or poſſeſſed of lands 
7 in truſt, or by way of mortgage, ſhall and may, on di- 
ef rection of a court of equity, ſignified by an order made 
he on hearing all parties, on petition of the perſon for whom 
d ſuch infant ſhall be ſeiſed in truſt, or the mortgagor, or 
le guardian of ſuch infant, convey and aſſure the ſaid lands, 
to as ſuch court ſhall direct. 
ot, By the 29 G. 2. c. 31. Guardians, on application to a 
aa] court of equity, may obtain an order for infants to ſur- 
render leaſes, in order to accept new ones. 
the And by the 26 G. 2. c. 33. Guardians may conſent to 
in the marriage of ſuch infants. | 
und And may bring ſuch actions in relation thereto, as by law a 
30d guardian in common ſoeage might do] And he may alſo ſub- 
ale mit matters to arbitration; for tho' the infant cannot 
age ſubmit to an award, yet the guardian may do it for him, 
" 7 bind himſelf that che infant ſhall perform it. Comb. 
1} 31 1 
an- 


5 An infant may ſue either by his guardian or next friend; 
in- but muſt defend by his guardian. Cro. Ja. 641. 
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EXECUtOTrsS, 


by; the plaintiff, by order of court, may do it for him. 


ils. Form and manner. 
And if an infant refuſeth to name a guardian to appear 
Str. 1076. 


And the prochein amy, or next friend, need not to be a re- 
lation; but he muſt be a perſon of ſubſtance, becauſe 


liable to coſts. Tr. 4th. 570. 


And when an infant brings an action by his guardian, 
the warrant for him to appear by guardian ought to be 
entred upon record, becauſe it is the act of the.court ; for 
the court takes care of infants, that none ſhall ſue for 
them, but thoſe that are reſponſible ; for if the infant be 
prejudiced, he may have this action againſt him. I. 
Raym. 232. | 


But the ſuit is not in the name of the guardian, but of 


the infant; for at this day, a guardian doth not act in 
any cauſe for a minor in his own name, as guardian ; but 


the minor acts in his own name by his guardian, 1 Ovght, 
5 . #2 

—_ By the 9 & 10 V. c. 32. Perſons denying the tri- 
nity, or aflerting that there are more gods than one, or 
denying the chriſtian religion to be true, or the holy 
ſcriptures to be of divine authority, ſhall for. the ſecond 
offence be diſabled to be executors. | | 

By the 5 G. c. 27. Artificers going out of the king- 
dom, and exerciſing their trades in foreign parts, ſhall be 
incapable of the office of executor. | 

And by the acts for the qualification for offices, perſons 
not having taken the oaths and performed the other re- 
quiſites for qualifying, who ſhall execute their reſpective 
offices after the time limited for their qualification ſhall 
be expired, ſhall be diſabled to be executors, 

An infant may be made executor, how young ſoever he 
be. Sin. 331. | 

And if the infant executor be ſo young, that he hath 
no diſcretion (for it is not only lawful to make ſuch an 
one executor, but alſo the child in the mother's womb 
and unborn at the death of the teſtator) ; in that caſe the 
ordinary, or other to whom the approbation of the teſta- 
ment appertaineth, after the birth of the child, doth com- 
mit the execution of the will to-the tutor of the child for 


the child's behoof, until he be able to execute the ſame 


himſelf; which tutor hath authority to deal as executor 
until the child be able to undertake the executorſhip, that 
is to wh until he be of the age of ſeventeen years, Du- 
ring which minority, the adminiſtrator to the child's uſe 
cannot ſell or alienate any of the goods of the gat 


unleſs it be upon neceſſity; as for the payment of the 
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deceaſed's debts, or that the goods would otherwiſe pe- 


riſh; nor let a leaſe 'for a longer term than whilſt the 


executor ſhall be in minority, becauſe having that office 
for the good and benefit of the child only, he may not do 
any thing to his prejudice. Swzn. 359, 360. 

And after his age of ſeventeen years, before he ſhall 
come to the age of twenty one, an act done by ſuch in- 
fant as executor, as (for inſtance) the releaſing of a debt 
due to the teſtator, or the ſelling or diſtributing of the 
teſtator's goods, is ſaid to be ſufficient in law: Which is 
to be underſtood, upon true payment and ſatisfaction of 
the due to the deceaſed, made to the executor in minority; 
for then he may acquit and diſcharge the debtor for ſo 
much as he doth receive ; for therein he doth perform the 
office and duty of an executor, which he is enabled to 
do; and ſo doing, his act ſhall bind him. But if he ſhall 
releaſe without ſatisfaction, this act is not according to 
the office and duty of an executor; and therefore being 
without the compaſs of his office and duty, ſhall not bind 
or bar him from recovery thereof: for if it ſhould, then 
ſhould it be a devaſtavit, and charge the minor out of his 
own proper goods; which cannot be by Jaw : for an in- 
fant may better his eſtate, but not make it worſe, by 
contracting with or acquitting of another perſon. Swin, 
358, 359. 2.Bac. Abr. 3 

M. 1730. Jones and the earl of Strafford. In the caſe 
where an adminiſtration is granted during the minority of 
an infant executrix being under the age of ſeventeen 
years, and ſhe marries a huſband of age, King lord chan- 
cellor and Raymond chief juſtice ſtrongly inclined againſt 
the opinion reported by lord Coke in Prince's cafe, that 
ſuch adminiſtration during the minority of the executrix 
is determined : the fame being extrajudicial in that caſe, 
and not taken notice of by other cotemporary reporters ; 
and the author of the book intitled The ice of executors, 
mentioning this opinion, a little marvels thereat, conſi- 
dering (as he obſerves) that theſe things are managed in 
the ſpiritual court, and.by the canon law, which inter- 
meddles not with the huſband in the wife's caſe ; and that 
by that law, and not by the common law, comes in this 
limitation of ſeventeen years; and he adds, that he hath 
ſeen that caſe otherwiſe reported in this point. 3 P. Will. 


88. 


Swinburne ſays, If a wife during the coverture be named 
executrix, ſhe alone cannot ſue for any debt due to the 
3 teſtator, 
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the teſtator. 
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teſtator, without her huſband. But (he ſays) ſhe alone 

may do any act extrajudicial, as the paying of debts or 

legacies, or the receiving or releaſing of any debts due to 
Swin. 417. . 

And the huſband and wife being but one perſon in law, 
ſhe cannot be executrix without his aſſent; for if ſhe 
might, then he would be executor againſt his will: there- 
fore if ſhe is made executrix, ſhe cannot bring an action 
alone, but her huſband muſt join witk her; and if he 
ſhould refuſe, he cannot be compelled, nor can ſhe be 
compelled to plead without her huſband, Swin. 417, 418, 

But (he ſays) altho' ſhe cannot ſue or be ſued without 
him, yet ſhe may deliver any of the teſtator's goods to 
another to keep ; and may pay legacies, and receive debts, 


and give acquittances without her huſband ; and if any 


devaſiavit is made by giving. acquittances, it fhall bind 
them both, becauſe ſhe could nat adminiſter without his 
aſſent; and it ſhall be accounted his folly to ſuffer ſuch a 
perſon to adminiſter. Swin. 418. 

But it ſeemeth that this muſt be underſtood only ac- 


_ cording to the ſpiritual law, which in this caſe maketh no 


difference betwixt married and ſole : for otherwiſe it is by 
the common law. 

For by the common law, the aſſent to a legacy by a 
feme covert executrix is not good, unleſs her huſband aſ- 
ſent to it alſo; otherwiſe it is void: but the aſſent to ſuch 
legacy by her huſband is good. Law of Ex. 264. 2 Bac. 

br. 378. 

And the releaſe of a feme covert executrix is not good; 
for ſhe can do nothing to the prejudice of her huſband : 
but without queſtion the releaſe of the huſband is good. 
Curſon 53. 1 Rall's Abr. 924. 

nd this, not only during the marriage, but alſo after 
the death of the huſband. But if the wife die, the huſ- 
band cannot convert any of the goods and chattels be- 
longing to the firſt teſtator to his own proper uſe ; for oi 
ſuch goods the wife her ſelf may make a teſtament (Swin- 
burne ſays) appointing an executor, without the licence 
of her huſband. Swin. 417. | 

And if the huſband commits waſte, and then ſhe dies; 
there is no remedy at common law againſt her huſband, 


but only in the ſpiritual court, - where. he will be compel- 


led to make reſtitution. 1 Rall's Abr. 919. 

Altho' an executor becomes a bankrupt, yet adminiſtra- 
tion cannot be committed to another ; but if an executor 
become non campos, the ſpiritual court may commit admi- 
niſtration. 2 Bac. Abr. 376. 


And 
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And in the court of chancery, foraſmuch as an execu- 
tor is conſidered only as a truſtee; if he be inſolvent, 
that court will oblige him, as they will any other truſtee, 
to give ſecurity before he enters upon the truſt. 2 Bac. 
Ar. /. ola * 
And by a conſtitution of archbiſhop Stratford, the ex- 
ecutor at the time of proving the will, ſhall give ſecurity 
(if need be) to render a juſt account of his adminiſtration, 
when duly thereunto required by the ordinary. Lind. 17 7. 

As to the form and manner of making an executor in 
the will, it is not always neceſſary to expreſs this word 
executor, neither hath every teſtator ſkill ſo to do; but it 
is ſufficient, if the teſtator's meaning do appear by other 
words of like ſenſe or import: as, if the teſtator ſay, I 
commit all my goods to the diſpoſition of A B; or, I 
leave all my goods, or the reſidue of all my goods to A B, 
or the like; for in theſe caſes, he to whom all the reſidue 
is bequeathed, is thereby underſtood to be made executor, 
Swin. 247. iP | | 

10. Overſeers of a will have no power to intermeddle, Superviſors, 
otherwiſe than by counſel and advice, or by complaining 
in the ſpiritual court. Vent. 9, 10. | 

Sir Thomas Ridley takes occakon to wiſh, that they 
might be made of more uſe ; altho' at preſent (he ſays) 
they be looked upon only as candle holders ; having no 
power to do any thing but hold the candle, while the ex- 
ecutors tell the deceaſed's money. Ridley. Part 4. Ch. 2. 

11. If the teftator ſhew the will unto the witneſſes, Atteſtiag the ex- 
faying, This is my laſt will and teſtament, or, Herein is e<vri0n of the 
contained my laſt will; this is ſufficient without making 
the witneſſes privy to the contents thereof, provided the 
witneſſes be able to prove the identity of the writing, that 


frer is to fay, that the writing now ſhewed is the very ſame 
aus- writing which the teſtator in his life time affirmed before 
be⸗ them to be his will, or to contain his laſt will and teſta- 


- of ment. Swin. 52. God. O. L. 66. 

J Whether it is neceſſary, that the teſtator ſnould declare 
to the witneſſes, at the time of the atteſtation, that the 
writing which they atteſt is his will, hath been matter of 
ſome doubt. As in the cafe of Wallis and Wallis, T. 1762. 
Thomas Wallis, eſquire, made his will, and therein de- 
viſed his real eſtate to his wife for life; the will was of his 
own hand writing; and the form of atteſtation was in 
theſe words, figned, ſealed, publiſhed, and declared for the 
laſt will and teſtament of the ſaid Thomas Wallis, in the pre- 
ſence of us Cc, Iſabella Matthews, Fames Wardell, William 

Vol. IV. H Powell. 
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witneſs, was not at that time in the room, when (at the 
ſaid Thomas Wallis's defire) they wrote their names to the 
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Powell. The heir at law brought an ejectment. The 
widow pleaded the deviſe to her for life. The cauſe came 
on to be heard at the ſummer aſſizes at Lincoln, 1762, by 
'a ſpecial jury, before Mr juſtice Deniſon. . To prove the 
execution of the will, the defendant produced William 
Powell, the teftator's coachman, one of the three 'fub- 
ſcribing witneſſes, who depoſed, that in the beginning of 
July 2760, James Wardell, then butler to the ſaid Tho- 
mas Wallis, came and told him the faid Powell that he 
was to come to his maſter; that upon entring the room, 
he found his maſter ſitting with a table before him, on 
"which were ſome papers open; and that his maſter called 
him, and the ſaid Wardell, and one Tfabella Matthews 
then his houſekeeper, up to the table to him; where they 
all came, Then the ſaid Thomas Wallis, further addreſ- 
ſing himſelf to them all, defired them to take notice; 
and then took a pen, and in all their preſence ſigned and 
fealed each part of his will, and laid both the ſaid parts 
open and unfolded before them to ſubſcribe their names as 
witneſſes thereto ; which they all did, by the direction of 
the ſaid Thomas Wallis, in his preſence, and in the pre- 
ſence of each other; he ſhewing them ſeverally where to 
write their names. But that the faid Thomas Wallis, 
otherwiſe than as above, did not declare or publiſh either 
part to be his will, or ſay what it was. The counſel for 
the plaintiff contended, that this was not a ſufficient proof 
by 'one witneſs, of a compleat execution of the will, 


And they produced on the other hand, the other two ſub- 


ſcribing witneffes ; who in divers particulars did not give a 
clear and diſtinct evidence; and could not recollect whether 
they had ſigned one or two papers; or whether then, or it 
any time before'the ſaid Thomas Wallis's death, they un- 
derftood what they had fo witneſſed tb be the faid Thoms 
Wallis's will, tho" Wardell ſeemed to admit he conjeftured 
it fo to be. But both Wardell and Matthews ſwore, that 
they did not ſee the ſaid Thomas Wallis ſign or ſeal either 
part of his faid will; that Powell, the other ſubſcribing 


two papers as they now appear; that the faid Thoms 
Wallis did not declare or publiſh it as his will, nor did 
w”_ know it to be a will. The defendant's counſel then 
called Richard Price, the ſaid Thomas Wallis's groom, 
who ſwore, that one morning in the beginning of July 
1760, James Wardell told him that his maſter had much 
wanted him; and that upon his- the ſaid Price's offering 
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to go to his maſter to receive his orders, the ſaid Wardell 


had ſupplied his place; and that he the ſaid William 
Powell, James Wardell, and Iſabella Matthews had that 
morning been witnefling their maſter's will. And Sarah 
Dixon being called ſwore, that in the beginning of July 
1760, Iſabella Matthews came one morning after break- 
faſt into the kitchen, and told her that ſhe the ſaid Mat- 
thews, James Wardell, and William Powell, had that 


this ſtate of the evidence on both ſides, it was inſiſted for 
the plaintiff, that as the law ſtood before the ſtatute of 
frauds, publication of a will was an eſſential part thereof; 


And further it was inſiſted, that by the ſaid ſtatute there 
are four requiſites to conſtitute a good and valid deviſe of 
lands; 1. That it ſhall be in writing. 2. That it ſhall 
be ſigned by the-party deviſing, or by ſome other perſon 
in his preſence and by his expreſs directions. 3. That it 
ſhall be atteſted and ſubſcribed in the preſence of the de- 
viſor by three or four credible witneſſes. 4. That the 
words attefled and ſubſcribed muſt import, that it ſhall be 
publiſhed as. a deviſe or will by the teſtator in the preſence 
of the ſaid witnefſes. On the contrary, for the defen- 
dant it was inſiſted, that neither before nor ſince the ſta- 
tute publication was neceſſary ; and that by the ſtatute, 
only the three firſt requiſites are neceſſary, which in the 
preſent caſe were all complied with, the deviſe being in 
writing, and ſigned by the teſtator in the preſence of thres 
credible — who had ſubſcribed their names as wit- 
neſſes to the fame in the preſence of the teſtator and of 
each other ; and further, ſuppoſing any ſuch publication 
was neceſſary, that the teſtator had uſed words and done 
acts which amounted to a publication within the meaning 
of the ſtatute, which had not directed or preſcribed any 
particular form or manner in which ſuch publication 
ſhould be made; that the teſtator uſing theſe ſigniſicant 
words to all the witneſſes when he called them up to the 
table «© take notice”, and then ſigning both parts of his 
will, and then delivering both the parts thereof to the 
witneſſes to atteſt, directing them where to ſign their 


uſual form of atteſtation, which the witneſſes did, was a 
ſufficient execution and publication of his will ; that the 
words © figned, ſealed, publiſhed, and declared,” being all 

H 2 wriitten 


told Price that the: buſineſs was done, and that Powell - 


morning witneſſed their.maſter's the ſaid Thomas Wal- 
lis's will, tho” he had not told them it was ſo. Upon 


and if ſo, there is nothing in that ſtatute: to take it away: 


names, and to witneſs each part under the common and 


— 
— 
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written in the teſtator's own handwriting, and the wit- 


neſs Powell fwearing that both the parts of the will lay 
open to the inſpection of all the witneſſes when they ſub- 


ſeribed their names, and it appearing by the evidence of 


Price and Dixon that both the other witneſſes had declared 
that they had been atteſting the ſaid Thomas Wallis's 
will, this was much ſtronger than the caſe of Peate and 
Ougly, reported in Comyns 197. And Mr juſtice Deniſon 
was of opinion, if the witneſles for the defendant were 
credited by the jury, that this was a due execution within 
the ſtatute, and a ſufficient publication ; and for this cited 
the caſe of Trimmer and . lately determined in the 
court of king's bench. An = found accordingly 
a verdit for Mrs Wallis the defendant. Nevertheleſs, 
the plaintiff's counſel inſiſted, that the point, whether a 
publication or not, ſhould be reſerved for a caſe to 
argued above.— But the matter was compromiſed, on 
the defendant's remitting the coſts, 
Note, the cafe of Peate and Ougley was, where the teſ- 
tator produced to the witneſſes a paper folded up ; and de- 
fired them to ſet their hands to it as witneſſes, which they 
all did in his preſence, but they did not ſee any of the 
writing, nor did he tell them it was his will, or ſay what 
it was; but it was all written by the teſtator's own hand. 
It was objected, that this was not a good execution of the 
will within the ftatute ; for it is not ſufficient that the 
witneſſes write their names in the preſence of the teſta- 
tor, without any thing more; but they muſt atteſt every 
thing, to wit, the ſigning of the teſtator, or at leaſt the 
publication of his will: But here the teſtator neither 
ſigned the will in their preſence, nor declared it to be his 
laſt will before them. On the other part, it was inſiſted, 
that the execution was fufficient within the ſtatute ; for 
there is no neceſſity that the witneſſes ſee the teſtator write 
his name; and if he writes theſe words, figned, ſealed, and 
publiſhed as his will, and prays the witneſſes to ſubſcribe 
their names to that, it will be a ſufficient publication of 
his will, tho' the witneſſes do not hear him declare it to 
be his will. And Trevor chief juftice inclined, that here 
was ſufficient evidence of the execution, and the jury 
found it accordingly. But as to the matter of law, he 
ermitted it to be found ſpecial. And it doth not appeat 
further what became of it. 
The caſe of Trimmer and Jackſon was, where the 
witneſſes were deceived by the teſtator at the time of the 


execution, and were led to believe from the words 1 
| : 
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the teſtator at the execution of the inſtrument that it was 
A deed and not a will. It was delivered as his act and 


deed ; and the words ſealed and delivered” were put a- 
bove the place where the witneſſes were to ſubſcribe their 


names. And it was adjudged by the court, as it is ſaid, 


for the inconveniences that might ariſe in families, from 
having it known that a perſon Mad made his will, that 
this was a ſufficient execution, 


12. The intention of the teſtator is called by lord Coke Wills to be con- 
the pole ſtar, to guide the judges in the expoſition of 


wills. 
In Rivers's caſe, M. 1737. The teſtator, by his will, 


gave certain lands to his two ſons James and Charles 


Rivers. It appeared that they were illegitimate children 
and the queſtion was, whether this is ſuch a deſcription 
of their perſons as will intitle them to take under the will. 


By lord Hardwicke : In the caſe of a deviſe, any thing 


that amounts to a deſgnatio perſone is ſufficient ; and tho 
in ſtrictneſs they are not his ſons, yet if they have ac- 
quired that name by reputation, in common expreſſion 


they are to be conſidered as ſuch : It hath been objected 
alſo, that the teſtator hath made a miſtake in their names, 


and that therefore they cannot take ; but the law is other - 
wiſe; for if a man is miſtaken in a deviſe, yet if a per- 
ſon is clearly made out by averment to be the perſon 


meant, and there can be no other to whom it may be ap- 


plied, the deviſe to him is good. Tr, Athyns. 410. 

But altho* by the law the intention is more to be con- 
ſidered than the words ; yet ſuch intention muſt be col- 
lected out of the words, and it muſt conſiſt with the law. 
Stuin. 10. | | 

Thus, in the lord Cheiney's caſe, M. 33 & 34 El. Sir 


Thomas Cheiney, knight, lord warden of the cinque 
ports, made his will in writing, and thereby deviſed to 
Henry his ſon divers manors and to the heirs of his body, 


the remainder to Thomas Cheiney of Woodley and ts 
the heirs male of his body, upon condition that he or they 


er any of them ſhall not aliene or diſcontinue. And the queſ- 
tion was in the court of wards, between Sir Thomas 


Perot heir general to the lord warden and divers pur- 


Chaſers of Sir Thomas Cheiney, whether the ſaid Sir 
Thomas Perot ſhall be received to prove by witneſles, 


that it was the intent and meaning of the deviſor, to in- 
clude his ſon and heir within theſe words of the condition 
[he or they], and not only to reſtrain to Thomas Cheiney 


of Woodley and his heirs male of his body. But Wray 
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and Anderſon chief juſtices, upon conference had with 
the other juſtices, relolved that he ſhall not be received to 
ſuch averment out of the will; for a will concerning 
lands ought to be in writing, and not by any averment 
out of it; for it will be full of great inconvenience, if 
none. ſhall know by the written words of a will what con- 
ſtruction to make, or what advice to give, but the ſame 
ſhall be controuled by collateral averments out of the 
will. But if a man hath two ſons, both baptized by the 
name of John, and thinking that the elder (who hath 


been long abſent) is dead, deviſeth his land by will in 


writing to his ſon John generally, and in truth the elder 
is living; in this caſe the younger John may in pleading 
or in evidence alledge the deviſe to him, and if. this be 
denied, he may produce witneſſes to prove the intent of 
his father, that he thought the other to be dead, or that 
at the time of making the will he named his ſon John the 


younger, and the writer omitted the addition of the 


younger : and in this caſe no inconvenience can ariſe ; 
for he who ſhall ſee the will by which the land is deviſed 
to his ſon John, cannot be deceived by any ſecret inviſi- 
ble averment, for when he ſhall ſee the deviſe to his ſon 
John, he ought at his peril to inquire what John the teſ- 


tator intended, which may eaſily be known by him who 


writ the will,” and others who were privy to the inten- 
tion; and if no direct proof can be made of the inten- 
tion, then the deviſe is void for the uncertainty. 5 Co. 68. 
But this rule hath received a diſtinction of late, which 
hath -greatly prevailed, between evidence offered to a 
court, and evidence offered to a jury, For in the laſt 
caſe, no parol evidence is to be admitted, leſt the jury 
ſhould be inveigled by it; but in the firſt caſe it can do 
no hurt, being to inform the conſcience of the court, 
who cannot be byaſſed or prejudiced by it, And accord- 
ingly, in divers inſtances, collateral evidence hath- been 
admitted in the court of chancery, to explain the teſta- 
tor's intention. Law of Te. 306. 2 Bac. Abr. 309. 
And in the caſe of Seſtwvin and Brown, M. 17 34. Lord 
Talbot admitted, that it had ſometimes been allowed. 
Caf. Taib. 240. = ee IT 
But notwithſtanding. theſe caſes, the courts have been 


very unwilling to admit of parol evidence in relation to 


any thing that appears on the face of a will; and it is 
certain that too much caution cannot well be uſed in this 
particular, eſpecially when it is conſidered that the ſtatute 
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jury, contrariety of evidence, and uncertainty, binds the 
courts of equity as well as the common law courts ; as 
alſo that little regard, ought in many caſes to be had to the 
expreſſions of the teſtator, either before or after the max 
king his will, becauſe poſlibly theſe. expreſhons might be 
uſed by him, on purpoſe to conceal or- diſguiſe what he 
was doing, or to keep the family quiet, or for other ſe- 
cret motives and inducements which cannot after his death 
be found out. 2 Bac. Abr. 310. | 

And in the caſe of Lowfield and Stoneham, M. 20 G. 2. 
Upon plene adminiſtravit pleaded, the queſtion was, 
whether 10001 received by the defendant was due to her 
in her own right, or as executrix of her huſband, and 
conſequently aſſets, And it aroſe upon the following de- 
viſe: © I give tomy loving brother John Stoneham 10001, 


5 and in caſe of his death, to his wife Suſanna,” (who 
was the defendant.) It appeared that John Stoneham 


ſurvived the teſtator. And therefore the plaintiff inſiſted, 
this legacy (which the defendant admitted that ſhe had 
received) veſted abſolutely in him, and was aſſets in her 
hands. On the part of the defendant, it was offered to 
give in evidence, that the teſtator in extremis declared, 
he meant only to give his brother the intereſt of the 
10001, and that the defendant ſhould have the principal 
in caſe ſhe ſurvived him. This parol evidence was op- 
poſed by the plaintiff's counſel, as being contradiQory to 
the plain words of the will. And Lee chief juſtice ſaid, 
it could not be allowed; and that in the caſe of Selwin 
and Brown (aforeſaid), the houſe of lords had refuſed it, 
even where it was to ſupport the legal interpretation of 
the will ; and lord Hardwicke, about two years ago, held 


it in the ſame manner in the caſe of the earl of /uchiquin 


and Obrian. Str. 1261. 8 

And notwithſtanding that wills are generally fayoured 
by the law ; yet where the teſtator endeavours to eſtabliſh 
a ſettlement againſt the reaſon and policy, of the common 
law, the judges will reje& it. Gilb. 110. 2 Bac. Abr. 


Alſo where the teſtator by his will maketh no other 
diſpoſition of his eſtate than the law it ſelf would have 
done; had he been filent ; there ſuch a will is uſeleſs, and 
and ſhall be rejected: and therefore if a deviſe be made to 
a perſon and his heirs, which perſon is heir at law to the 
deviſor ; this is a void deviſe, and the heir ſhall take by 
deſcent as his better title; for the deſcent ſtrengthens his 
title, by taking away the entry of ſuch as. may poſſibly 
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have right to the eſtate ; whereas if he claims by deviſe, . 


he is in as by purchaſe. Gill. 110. 2 Bac. Abr. 79. 
Alſo deviſes are void and rejected, where tbe words of 
the will are ſo general and uncertain, that the teſtator's 
meaning cannot be collected from them; and therefore 
where a man by will gave all to his mother, the general 
words did carry no lands to his mother; for ſince the heir 
at law hath a plain and uncontroverted title, unleſs the 
anceſtor diſinherits him, it would be ſevere and unreaſon- 
able to ſet him aſide, unleſs ſuch intention of the teſtator 
is evident from the will; for that were to ſet up and 
prefer a dark and at beſt but a doubtful title, to a clear 
and certain one. Gilb. 112. 2 Bac. Abr. 861. | © 
Clauſe of perfect 13. The clauſe of perſec mind and memory is more uſual 
mind and we. than neceſſary in a will; and yet not hurtful. Swir. 17, 
What words will _ 14+ A deviſe made in fee ſample, without expreſs words 
paſs a fee ſimple, Of heirs, is good in fee ſimple: But if a deviſe be made 
to A B, he ſhall have the land but for term of life; for 
theſe words will carry no greater eſtate. Terms of the 
Law Tit. Deviſe. | 
If lands be deviſed to a man, to have to him for ever, 
or to have to him and his aſſigns; in theſe two caſes, the 
deviſee ſhall have a fee ſimple : but if it be given by feoff- 
ment in ſuch manner, he hath but an eſtate for term of 
life. Il. | | | 
If a man deviſe his land to another; to give, ſell, or 
do therewith at his pleaſure or will : this is fee ſimple. 14, 
A A deviſe made to one and to his heirs male, doth make 
an eſtate tail: but if ſuch words be put in a deed of feoff- 
ment, it ſhall be taken for fee ſimple; becauſe it doth not 
appear of what body the heirs male ſhall be begotten, 1d. 
If lands be given by deed to one, and to the heirs mal: 
of his body, who hath iſſue a daughter, who hath iſſue a 
ſon, and dies; there the land ſhall return to the donor, 
and the ſon of the daughter ſhall! not have it, becauſe. he 
cannot convey himſelf by heirs male, for his mother is a 
Jett thereto : but otherwite it is of ſuch a deviſe ; for there 
the ſon of the daughter ſhall have it rather than the will 
ſhall be void. Id. | | 


If lands be given by deed to one and his heirs for ever, 


and if he die without heirs then to his brothers or ſiſters, 
this laſt is void, becauſe the firſt gift conveyeth unto him 
the fee ſimple; but in a will, ſuch deviſe over is good, 
and ſuch limitation ſhall convey but an eftate tail: As in 
the caſe of Tyte and Willis, M. 7 G. 2. The teſtator de- 
viſed his lands to his wife Jane for life, remainder to his 
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ſon Henry for life, remainder to his ſon George and his 
heirs "xe ever; and if he died without heirs, then to his two 
daughters Katherine and Jane. The queſtion was, whether 
George took a fee ſimple, or only an eſtate tail. And the 
caſe of Webb and Herring, Cro. Ja. 415. was cited, to 
prove that where a deviſe is to one and his heirs, and if 
he die without heirs, remainder over to another, who is 
or may be the deviſor's heir at law, ſuch limitation ſhall 
be good, and the firſt limitation conſtrued an intail, and 
not a fee, in order to let in the remainder man; but 
where the ſecond limitation is to a ſtranger, it is merely 
void, and the firſt limitation is a fee ſimple. And by the 
lord chancellor: In this caſe, George took an eſtate tail. 
The difference which hath been taken is right; and the 
reaſon of it is, that in the latter caſe there js no intent ap- 
pearing to make the words carry any other ſenſe than what 
they import at law; but in the former, it is impoſſible 
that the deviſee ſhould die without an heir, while the re- 
mainder man or his iſſue continue. And therefore the 
generality of the word heirs ſhall be reſtrained to heirs of 
the body; ſince the teſtator could not but know, that the 
deviſce could not die without an heir while the remainder 
man or any of his iſſue continued. Caf. Talb. 1. 

If one deviſe to an infant in his mother's womb, it is a 
good deviſe ; but otherwiſe by feoffment, grant, or gift: 
for in thoſe caſes there ought to be one of ability to take 
preſently, or otherwiſe it is void. Terms of the law. 
If one deviſe to a perſon by his will all his lands and tene- 
ments; here not only all thoſe lands that he hath in poſleſ- 
ſion do paſs, but all thoſe that he hath in reverſion, by vir- 
tue of the word tenements. Id. 

If a man hath lands in fee, and lands for years, and de- 
viſeth all his lands and tenements ; the fee ſimple lands paſs 
only, and not the leaſe for years : but if a man hath a 
leaſe for years, and no fee ſimple, and deviſeth all his 
lands and tenements ; the leaſe for years paſſeth, other- 
wiſe the will would be merely void. Cro. Car. 293. 

If a man ſeiſed of freehold lands, and of the legal eſ- 
tate of copyhold lands, makes a general deviſe of all his 
manors, meſſuages, lands, tenements, and hereditaments, 
but makes no ſurrender of the copyhold lands to the uſe of his 
will; the copyhold lands will not paſs. By lor d- 
wicke, in the caſe of Gibſon and Styles, July 18. 1741. 

The words (all my lands) in a deviſe, will paſs a houſe ; 
but the deviſe of a houſe doth not paſs lands, _ 3 59- 
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A devife of a meſſuage, will carry with it a garden and 
curtelage ; otherwiſe of a houſe, unleſs it be with the ap- 


prertenances. 2 Cha. Ca. 27. | 
The teftator deviſed a houfe tuith the appurtenances. The 
queſtion. was, . whether land in'a held p And it was 


adjudged, that the land did paſs; for it was-in a will, in 
which the intent of the deviſor ſhall be obſerved. God. 40. 

But in a like cafe, where it appeared upon evidence, 
that the houſe was copyhold, and the land freehold ; it 
was adjudged, that the land could not in that caſe be ſaid 

to be appurtenant, altho* it had been uſed with it. Crs, 
Eliz. 704. 

A deviſe of the mberitance, hath been held to be a de- 
viſe of the lands. Sty. 308. 

If lands are deviſed to truſtees, without the word heir; 
yet by implication they muſt have an eſtate of inheritance 
ſufficient to ſupport the truſt: for there is no difference be- 
tween a deviſe to a man for ever, and to a man upon truſts 
which may continue. for ever. 1 Abr. Caf. Eg. 170. 
Ik lands are deviſed to a man, paying ſeveral ſums in 
groſs; he hath a fee, tho' all the ſums together do not 
amount to the annual rent of the land : for the deviſe 
ſhall be intended for his benefit; and if he had only an 
eſtate for life, he might die before he received the lega- 
cies out of the land, and conſequently be a loſer. Id. 

So if lands are deviſed to a man, in conſideration that 
he releaſe a ſum of money due to him; he has a fee ſimple, 
on his releaſe of the debt: for the deviſe being intended 

for his benefit, an eſtate for life might be determined be- 
fote he could receive the ſum out of the land, Id. 177. 

But if lands are deviſed to a man, paying ſo much out 
of the profits of the lands; he takes but an eſtate for life; 
for altho' he takes the land charged, yet he is to pay 90 
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farther than he receives, and ſo can be no loſer. Id. For 


A man deviſed that his lands ſhonld deſcend to his ſon, Win thi 
but he willed, that his wife. ſhawld: take the profits there WM may b 
until the-full age of his fon for his education and bringing uy, 30 C. 

and died. The wife married another huſband, and die! WW tate a 
before the full age of the ſon. And it was the opinion e ¶ ¶ detern 
Wray and Southcote juſtices, that the ſecond huſban! ſtatute 
ſhould not have the profits of the lands until the full az C 3 
of the ſon ; for nothing is deviſed to the wife but a truſ, So i 
and ſhe is as guardian or bailiff for the benefit of the is: ¶ deviſed 
fant, which by her death is determined; and the ſame i uren 7 
truſt cannot be transferred ta the huſband : but otherwit᷑¶ living, 
if he bad deviſed the profits of the land unto his wife until li er. 
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age H the inſunt, to bring him up and educate him; for that 
is a deviſe of the land it ſelf. 2 Leon. 221. 
15. H. 1724. Rolfe and Buder. Deviſe of à bond Deviſe to a feme 
by the ſon to his mother to her ſole and ſeparate uſe: It daz © her 
is her ſole property in equity, and her aſſignment of it is 
good. Bunb. 187. | 
So in the caſe of Bennet and Davis, M. 1725. A per- 
ſon ſeiſed of an eſtate in fee, deviſed it to the defendant's 
wife, who was his daughter, for her ſeparate uſe, with+ 
out any limitation to truſtees: It was adjudged, that the 
huſband was but a truſtee for the wife. 3 P. Will. 316. 
16. If a deviſe be to a man, and to the heirs female of Deviſe to heim 
his body begotten ; and after, the deviſee hath iſſue a ſon e. 
and daughter, and dieth : here the daughter ſhall have the 
land, and not the ſon, and yet he is the moſt worthy per- 


- 


- — ow © 


e ſon, and heir to his father. But becauſe. the will of the 
e dead is, that the daughter ſhould have it, law and con- 
ts ſcience will ſo too. * erms - the law. Deviſe. | 
17. A man deviſed his perſonal eſtate for the aſe of his re- Deviſe to one's 
in a without ſpecifying any in — — 4 1 
jot other words; and made an executor ; and died. His mo- 
iſe cher and three ſiſters brought their bill, as neareſt relations, 


for a diſcovery and account of the perſonal eſtate, and to 
come in according to the ſtatutes for diſtribution. And it 
was agreel] to be the rule, in conſtruction of ſuch deviſes 
to relations, that thoſe who would by the ſtatutes for diftri- 
bution be intitled to the perſonal eſtate, in caſe the teſtator 
ded I had died inteſtate, ſhould, upon ſuch general deviſes, be 
be- admitted in the ſame proportion only. And the lord chan- 
7. eellor Cowper ſaid, he thought it the beſt meaſure for ſet- 
out ting bounds to ſuch general words, and that it had been 
ife ; ¶ often ruled accordingly in that court. Roach and Ham- 
y 00 Wi ond, E. 1715. Prec. Cha. 401. 2 Abr. Eg. Caſ. 438. 
For if upon ſuch general deviſe they were not to take 
ſon, in this manner, it would be uncertain; for the relations 
ere] may be infinite. And in the caſe of Carr and Bdford, 
30 C. 2. where the teſtator deviſed the reſidue of his eſ- 
tate among his kindred according t» their moſt need; it was 
determined that this ſhall be conſtrued according to the | 
— of diſtribution. 2 Che. Rep. 146. 2 Abr. Eg. | 
So in the caſe of Thomas and Hole, M. 1734. A man 
deriſed 5001 to the relations of A, to be divided equally be- 
keen them, A had, at the teftator's death, two brothers 
living, and ſeveral nephews and nieces by. another bro- 
ther. It was determined, that no relations ſhould take 


by 


C—_— _ 
— — — EE. . —— — mad ＋ — 
— - * 
—— — — x — * — - 
2 = — 2 
a — - o bo 
= — _ _— — Rn=!> = RRLYG = 


x08 


a 


Mills. Form and manner. 


by this deſcription, that could not take by the ſtatute of 


diſtribution. Caſ. Talb. 251. 


Whether the wife is a relation in this reſpect, hath 


been made a queſtion. As in the caſe of Davis and Baij, 
Feb. 8. 1747. The teſtator by his will gave the reſidue 
of his perſonal eſtate to his wife for life, remainder to 
ſuch of his relations as would have been intitled by the 
ſtatute in caſe he had died inteſtate, The wife claimed a 
moiety, By the lord chancellor Hardwicke : Relation 
here means kindred. The wife is not of kindred, nor a 
relation within the meaning of the ſtatute. 
And more particularly, in the caſe of Morſſey and Jain 
M. 27 G. 2. The teſtator, ſeiſed in fee, deviſeth his eſtate 
to his wife for life, remainder to another in tail, and for 
want of iſſue the reverſion in fee to be ſold ; with theſe 
words, And my mind is, that the. money ariſing from the ſal 
be divided amongſt ſuch of my relations, and in ſuch manner, 
as the flatute of diſtributions diretis : Then he gave other 
legacies to his wife, and appointed her ſole executrix; 
and died; leaving relations of his own blood, and his fail 
wife, who married a ſecond huſband. Then the wife 
dies; and the ſecond huſband dies; and the tenant in tail 
dies without iſſue, The plaintiff brings his bill, as ex- 
ecutor to the ſecond huſband, praying a ſale of the eſtate, 
and a moiety of the money thence ariſing, as the repre- 
ſentative of the ſecond huſband. to the wife who was in- 


titled to it by the will, as a relation within the ſtatute of 


diſtribution.——Lord chancellor Hardwicke During the 
courſe of this cauſe, I have altered my opinion. The 
queſtion ariſes on the words of the will referring to the 
ſtatute of diſtribution, and depends upon the conſtruction, 
which muſt be agreeable to the words, and to the intent 
of the teſtator to be from thence collected. The queſtion 
is, what is the ſenſe of the word relation, as uſed in this 
will. In a proper grammatical ſenſe, it denotes a qua- 
lity in the abſtract; but in common ſenſe, it become; 
perſonal, and ſignifies the ſame as my kindred. Now net 
of kindred are the words. in- the ſtatute to which he refers, 
and takes in only relations by conſanguinity or by blood. 


Nov it ſeems. ſtrange to ſay, that a man's wife is no fe- 


lation to him; but ſhe certainly is not in this ſenſe, neither 


by blood nor affinity. The etymologiſts, when the] 


ſpeak of conſanguinity, ſay, that it is, vinculum perſonarun 


ab eodem ſtipite deſcendentium; and of affinity, they ſay, urn 


non eft affinis, ſed cauſa affinitatis. And ſo the word ap- 


pears to be uſed in our ſtatutes: far if the wife * 
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kin to her huſband, ſhe would exclude all the reſt, as 
being the neareſt of kin. So in the 21 H. 8. c. f. the 
ordinary ſhall grant adminiſtration to the widow, or next 
of kin; which diſtinguiſhes the wife from the kindred. 
This perhaps would be too nice a conſtruction of the 
will, unleſs the manifeſt intent of the teſtator would 
warrant it; for wills are to be conſtrued according to 
common underſtanding, and not by nice grammatical 
diſtinctions. Now in this will he has made an ample 
proviſion for the wife; and whenever he gives her an in- 
tereſt, he expreſly mentions her. It was probable that 
this remote contingency would not happen in her life; 
and he could never intend, that her repreſentative, ſuch 
as the executor of a ſecond huſband, ſhould carry ſo con- 
ſiderable a ſhare from his own blood. Suppoſe he had 
ſaid, my own relations; he would certainly be conſtrued to 
mean his relations by blood. Therefore in this ſtrict 
ſenſe of the words, the wife is not intitled to any ſhare. 
And I continue in the ſame opinion I was of, in the caſe + 
of Davis and Bailey; which is expreſsly to this point. 
And therefore I diſmiſs the bill ; but without coſts. | 
18. If money be deviſed to younger children, where nevifetoyounger 
there are divers daughters and a ſon, and the ſon is by children, 
birth a younger child, but heir at law to the inkeritance ; 
the ſon ſhall not be conſidered as a younger child, ſo as 
to take by the deviſe. 1 Abr. Eg. Caf: 202. Bretton and 
Bretton, 12 C. 2. | 
In the caſe of Becle and Becle, H. 1713. The teſtator, 
being tenant in tail, had power by deed or will to charge 
the lands with 20001, for portions for younger children, 
living at his death. He had only two daughters, and the 
younger was born after his death, He charged the lands 
by his will for raiſing this 20001. And the queſtion was, 
whether it ſhould be raiſed. It was objected, that the 
elder daughter was not · intitled to any part of it, becauſe 
it was only to go to the younger Children ; and the younger 
daughter cannot claim any part of it, becauſe ſhe was not 
living at the time of his death. But by the lord chancellor 
Harcourt: The eldeſt daughter, tho' firſt born, when 
there is a ſon, hath been often ruled to be a younger | 
child. Every one but the heir is a younger child in 
equity; and the proviſion which ſuch daughter will have 
is but as a younger child's, in regard the ſon goes away 
with the land as heir : ſo here, the eſtate goes all to the 
remainder man, who is heres fadtus, and neither of the 
two daughters is heir. And as to the younger * 
E 
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| he ſaid, it would be very hard in a court of equity, tha 
a child, becauſe it — Howe not to be eng, wn + Boop 
time, muſt therefore be unprovided for; but the law ſo 
far regards an infant in ventre ſa mere, as in this eſpe 
to look upon it as living at the time of the father's death. 

1 PH. Will. 244. | 
Lite veſtate, how Iq. If one will that his ſon ſhall have his land after the 
implied. death of his wife; here the wife of the deviſor ſhall have 
che land firſt for term of life. So likewiſe if a man de- 
viſe his goods to his wife, and that after the deceaſe of his 
wife his ſon and heir ſhall have the houſe where the goods 
are; chere the ſon ſhall not have the houſe during the life 
of the wife: for it doth appear that his intent was, that 
his wife ſhould have the houſe alſo for her life, notwith. 
| Randing it were not devifed to her by expreſs words. 11, 
” Eftate equally to 20. Mar. 2. 1738. Owen and Owen. The teſtatrix deviſed 
= de divided. the reſidue of her perſonal eſtate to her two nieces, equal 
to be divided between them, and appointed them executrixes 
accordingly. ' One of the nieces died in the life of the 
teſtatrix. The queſtion was, whether a moiety of the 
reſidue ſhould go to the next of kin, as undiſpoſed of by 
the will; or the deviſe to the two nieces was. 4 jointe- 
nancy, and the whole reſidue ſhould go to the ſurviving 
niece. By the lord chancellor Hardwicke : It is clear to 
me, that if both of the nieces had been living, the words 
equally io be divided would have made a tenancy in com- 
mon, and not a jointenancy ; for tho”. theſe words, in a 
Fri ſettlement at common law, have never been deter- 
mined barely of themſelves to make a tenancy in com- 
mon, yet in a will it is ſettled. that theſe words will make 
a tenancy in common, both with regard to real and per- 

. onal eftate. Tr. Att. 494. 21 n 
In the caſe of Rigden and Valier, Mar. 25. 1751. 
The queſtion -axoſe on a deed poll, which began in this 
manner, To all chriſtian people, &c. I George Everen- 
«© den, in conſideration of natural love and affection, &c. 
% and for the firm ſettling and aſſuring of all my real and 
<. perſonal eſtate on my wife and children after my de- 
4 ceaſe, diſpoſe thereof in the manner following; I give, 
r t, and confirm to my daughter Margaret, &c. 
4 fT his was not in queſtion. ]- Alfo; I give, grant, and 
<< confirm to my two daughters Margaret and Hannu 
the rents and profits of the land called /. during the 
< life of my wife, equally to be divided betwixt my ſaid 
<< daughters, paying to my wife per annum 
« and-after her dectaſe to them and their heirs, egualy bene 
4 | : {9 | 
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« 4% be divided betwizt them. Alſo I give, grant, and 
« confirm to my five daughters all my perſonal eſtate 
« equally to be divided betwixt them, after all my debts 
« and funeral charges paid and ſatisfied.“ This deed 
was ſigned and ſealed by George Everenden in the preſence 
of three witneſſes. He and his wife died. Hannah, one 
of the daughters, married Rigden, by whom ſhe had the 
plaintiffs, and died. The queſtion was, whether Mar- 
garet and Hannah took as jointenants, or as tenants in 
common. If the latter; the plaintiffs, who brought their 
bill for an account of the rents and profits of a moiety of 
the eſtate given to Margaret and their mother Hannab, 
and claimed as co-heirs of Hannab, were right: If the 
former; the whole ſurvived to the defendant Margaret, as 
the ſurvivor of her ſiſter. —By the lord chancellor Hard- 
wicke : This cafe depends upon a deed or writing, which, 
tho' executed as a deed, I am not fure was intended to 
take effect as ſuch. It begins as a deed poll; but it is 2 
diſpoſition of the whole real and perſonal eſtate of Everen- 
den, and to take place from his deceaſe, and in conſidera- 
tion of the natural love and affection he bore to his wife 
and children. If it be not conſtrued as a will, or co- 
yenant to ſtand ſeiſed, (and being in conſideration of na- 
tural love and affection, tho' by a ſingle deed without li- 
very, it may be conſidered to be a covenant to ſtand ſeiſed), 
it will be void, being without livery, and becauſe a free- 
hold cannot paſs in futuro. But by way of covenant to 
ſtand ſeiſed, it may be good; for that operates not by 
tranſmutation of the poſſeſſion, but the uſe remains in 
the grantor till taken out of him by force of the con- 
ſideration. The preſent queſtion ariſes upon a very li- 
tigated point in the books, thoꝰ clear enough in one view. 
In a will, the words egually to be divided certainly create a 
tenancy in common, tho this at firſt was doubted ; nay 
the words equally, or ſhare and ſhare alike, have the ſame 
effect. But it is ſaid, that there is not ſufficient autho- 
rity to eſtabliſh theſe words to make a tenancy in com- 
mon in a deed, and that the books take the law to be other- 
wiſe, *Tis true, the books do ſo generally. And yet 
there is no ſolemn determination that I can add, where it 
has been adjudged againſt a title, that the words equally to 
be divided will not create a tenancy in common in a deed. 
The only determination that hath been, was in the caſe 
of Fiſher and Wig (L. Raym. 623. 1 P. Will. 14.) which 
hath been relied on as a judgment of the court of king's 
bench, that theſe words make tenancy in common in a 

| | de ed 
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deed. But it is objected, that this is a caſe of doubtfy 
authority, being on the opinion of only two judges, againſt 
ſo great a man as lord chief juſtice Holt; and it is ap- 
prehended too, that this judgment was afterwards reverſed. 
I have made inquiry, and cannot find that it was, or that 
even a writ of error was brought: ſo that this judgment 
yet ſtands, and is ſo far an authority, that this conſtruc. 
tion in regard to the words equally to be divided making 
a tenancy in common, took place in the caſe of the ſur. 
render of the copyhold lands.—Another caſe has been 
Cited at the bar, which, if rightly reported, is in point, 
2 Vent. 361. But I have cauſed the regiſter's books to be 
ſearched, and can find no decree to warrant the report: 


but notwithſtanding this, there might have been ſuch a 
- Caſe, and it is taken by Gould that there was, — Another 


caſe is mentioned at the end of Fiſher and ig, by Ner- 
they; but the records have been ſearched, and there is no 
poſſibility of finding it. —Smith and Fackſon too is another 
authority, ſuch as it is.—In regard to the caſe before me, 
upon the beſt conſideration I can give it, I am inclined 
to be of opinion, that the deed or inſtrument, call it 
what you will, has created a tenancy in common; and 
that to ſay otherwiſe, would be a manifeſt contradiction 


to the intention of a father providing for his children, 


Tho' none has a greater reverence for the opinion of lord 
chief juſtice Holt than I have, I think the arguments of 
of the other judges are founded more on the reaſon and 
nature of the thing than his lordſhip's; and that his pro- 
ceed from the artificial and refined reaſoning of the law, 
and are deduced from a great deal of fine learning drawn 
from arguments in other caſes. The arguments of Me 
juſtice Gould have great weight, and are by no means ſa- 
tisfaCtorily anſwered. Indeed that caſe was on a ſurren- 
der of copyhold lands in the lord's court; and the two 
judges argued it was not to be conſidered with great ſtrict- 
neſs, but as a will: whereas Holt contended that it ſhould 
be conſtrued as a deed; and in one thing he is certainly 
right, that the ſurrender of copyhold lands to uſes is not 


to be conſidered on the foot of uſes, being not within the 


ſtatute of uſes ; and therefore ſuch a ſurrender is only 2 
direction of the lord whom to admit; and when admitted, 


the ſurrenderee is not in by the grant of the lord, but by 


the ſurrender. If the arguments of the judges had any 
weight in that caſe, they muſt have full as much in this, 
being on a covenant to ſtand ſeiſed. But it is objected, 
that there is no warrant to conſtrue a deed to uſes, as k. 
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the limitations and words of it, with greater latitude than 
# cornveyatice by way of feoffinent, or any other convey- 
ahce at cemmon law z- and that ſtrange confuſion would 
ariſe, if the words of a deed on the ſtatute of uſes ſhould 
be taken in a larger ſenſe than they would bear in a con- 
veyance at common law. This is true in general: for 
the ſtatute joining the eſtate to the uſe, it becomes one 
intite cohveyance by force of the ſtatute, But ſome re- 
ſtriction muſt be added to this. The words of limitation, 
to be ſure, muſt be conſtrued in the ſame ſenſe as at com- 
mon law. But when there are words of regulation or 
modification of the eſtate (as the words equally to be di- 
bided ate), and not words of limitation; I think there is 
no mote harm in giving them a greater latitude in deeds 
on the ſtatute of uſes, which are truſts at common law, 
than in feoffments, which at oll times have been ſtrict 
conveyances; The caſe upon that occaſion cited by Gould, 
js very material; where the intendment, not the words, 
of the ſpecial verdict influenced the determination. Con- 
ſider the utgument from thence to the preſent caſe. The 
only diſtin&ion taken between the conſtruction of words 
in 2 ſpecial verdict and in other caſes is, that in a ſpecial 
verdict, they muy be taken more largely than in plead- 
ing; and therefore it ls often ſaid, that a deſcription, 
which would be bad in @ count or plea, may be good in 
a verdict, and taken by the intendment of the jury: but 
there never Wits any book that ſaid, that words may be 
taken' more toofely in a ſpecial verdi& than in à dzed. 
It is admitted, that if the deed had been in this manner, 
r s bold one moiety to one and her heifs, and the other 
(a. moiety to the other and her heirs, this had been good, 
not only in ſuch u deed as this, but likewiſe in a feoff- 
ment. And conſidering how the ſenſe of the words equally 
8. L be divided is to be conſtrued, there is no reaſonable 
1; {WW frretce between the two cafes. Thus the matter ſtands 
1 on the foot and authority of Fiſher and Wig.— But there 


my are other reaſons which Sealy ſtrengthen the preſent caſe 
de n fevour of the plaintiffs. The firſt is this: Here is 


* making a proviſion for his children (who were 
ve in number), and for his wife: if the children were 
i take this eſtate intended for the ſupport of each of them 
and their future families, as jointenants ; the ſhare of any 
one, Who ſhould happen to die, would not deſcend 
fot the maintenance of his children and poſterity, but ſur- 
vive to the other jointenants; a diſpoſition by no means 
teaſonable, nor likely to be ſuppoſed agreeable to the in- 

Vol. IV, 1 | tention 
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tention of the father. And this court has always uſed 2 
great latitude in purſuing the intent of the parties, in 
conſtruing a deed to make a tenancy in common or a 
jointenancy, tho' the words equally to be divided have been 
omitted; and have determined therefore, that if two men 
jointly and equally advance a ſum of money on a mort- 
in fee, and take a ſecurity to them and their heirs, 
there ſhall be no ſurvivorſhip ; and ſo if they forecloſe an 
eſtate, it ſhall be divided betwixt them, becauſe their in- 
tention is ſuppoſed to be ſo: It has been ſaid indeed, if 
two men make a purchaſe, they may be ſuppoſed to buy 
a kind of chance between them, and to intend that the 
ſurvivor ſhall be intitled to the whole. But it has been 
determined, that if two purchaſe, and one advance more 
than the other; there ſhall be no ſurvivorſhip, tho? there 
be no ſuch words as equally to be divided, or to hold as 
tenants in common: which ſhews, how ſtrongly the 
courts have leaned againſt ſurvivorſhip, and erected a te- 
nancy in common, by conſtruction, or the intention of 
the parties. Conſider how nearly this comes to the caſe 
in queſtion. And this court always conſiders proviſions Pe 


for children, as having an equitable conſideration. And — 
therefore, tho' ſuch voluntary diſpoſitions cannot be pre- he 
ferred to debts for valuable conſideration; yet they 2e {ey 
always preferred to other voluntary diſpoſitions —But — 


Geo. Everenden has himſelf put his own conſtruction on * 
the words, by the diſpoſition of his perſonal eſtate; which rue 
is allowed to make a tenancy in common.—Beſides, this 
appears to be as near a teſtamentary act as poſſible; not 
do I know why it may not be proved as a will, notwith- 7 
 Randing the ſolemnity of the execution by ſealing and 2s. 
delivery: according to the caſe of Kibbet and Lee ( Hil, 8, 
313-) and a late determination in the king's bench in the ' 
caſe of Trimmer and Jackſon. And it is admitted, that i wo 
a will, theſe words make a tenancy in common; and! 
think it ought to be ſo here. My opinion therefore 2 
preſent is, that, agreeable to the caſe of Fiſher and Wi, 
ſtrengthened by the farther obſervations already made, the 
plaintiffs are intitled to a diviſion of the eſtate. 

So in the caſe of Goodtitle and Stoakes, in the king' 
bench: H. 27 G. 2. By indentures of leaſe and releaſe, 
dated in the year 1695, and made between Fobn Gui 
and his wife of the one part, and William Parefoy and Paus 
Capper of the other part, the ſaid John Guiſe granted and 
releaſed to the ſaid Purefoy and Capper and their heirs, the 
lands in queſtion, -to the uſe of ſuch and ſo many "7 

| ; | | '> childrel 
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children of the ſaid Guiſe, on the body of his ſaid wife 
begotten, in ſuch manner, and in ſuch ſhares, as the 
ſaid Gui ſe ſhould appoint; and in default of ſuch 
appointment, to the uſe of all ſuch children equally to be di- 
vided: with a remainder to the right heirs of the ſaid 
John Guiſe. — John Guiſe died, without making any ap- 
pointment, leaving his widow, and children, Richard, 
ane, Peter, and Wilmot. The queſtion was, whether 
the words ** to the uſe of all ſuch children equally to be di- 
« vided” the children took as tenants in common, or as 
jointenants, in which caſe Wilmot who married the de- 
fendant, being the only ſurviving child, would take the 
whole,——-Lee Ch J. delivered the opinion of the court: 
This caſe depends upon the clauſe (abovementioned). 


5 The defendants have inſiſted, they ought to take as joint 
; tenants. Joint tenants muſt be to the land in one right, 
l and by one joint title, and they muſt have one joint free- 
bod. Tenants in common take differently, as is laid 


down, 1 Inſt, ſect. 292, 206, 297, from which it does 


; appear, that no particular words are neceſſary to create a 1418 
; nancy in common. The queſtion then comes to this; il 

Whether the children do not take ſeveral freeholds, with Ir 
Y a ſeveral occupation? To make them tenants in com- 
ot non, would be to conſtrue every word in this deed as | y 
* operative. No words in a deviſe or a grant ſhall be con- [i 
i red void, if they can be conſtrued otherwiſe conſiſt- We 
his ently. (3 Lev. 373.) There is no doubt at this time of 3 


- - 
— 
YT, 


day, but that the words equally to be divided, in a will, 
make a tenancy in common. In the caſe Cro. Elix. 443, 


0 
9 


— 
— * * 


t leaves the eſtate ſubject to the ſame uſes: The intent 
annot prevail here; and theſe words, in a conveyance at 
ommon law, would not create a tenancy in common. 
but the queſtion here is not, whether the joint title is 
ryered; but, whether any joint title is conveyed. If 
ind be given to A. and B. to hold one moiety to A. 
nd his heirs, and the other moiety to B. and his heirs ; 
ey take as tenants in common. And where the grantor, 
the ſame clauſe, and uno flatu, uſes the words equally 
be divided; he intends to convey an equal property in 
e land, and to the fee, to each. This is the opinion 
It Popham, Cro. Eliz. 696. in his argument, I cannot 
I 2 think 


_ 695. it was firſt determined to be ſo. There is no de- 4 
175 termination where in a deed to uſes they will. It has . 
* deen objected, they have a joint title in the freehold; and 1 
11 de words equally to be divided will not ſever it: And tho' Mi 
wy he ſtatute of uſes executes the uſe to the poſſeſſion ; yet 0 
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ttthinxk the clauſe here is nugatory, or of no effect. The 
intent of the party operates to paſs the whole fee. There 

is no rule in law, to prevent the court from making a 
conſtruction, according to the intent of the pazty, in a 

deed. The true reaſon, why the words equally to be divided 

| make a ten in common, is from the. appareat intent 
| that the eſtate ſhould be divided: And ſuch a conſtruQion 
| ought to be made, if there be no rule to the contrary ; and 


no preciſe words are neceſſary. The caſe in 2 
| is / in point: A covenant to ſtand ſeiſed to the uſe of A. for 
| life; and after, to two equally to be divided. 1 I.. 191. 
a. If a verdict find that a man hath two parts of a ma- 
i of nar, or the like, to be divided into three parts ; they are 
=_ tenants in common, by the intendment of the verdict; 
| And if in a verdiQ, there is no reaſon why not in a deed, 
Carth. 343. Leigh v. Brace. A — way of 
uſe ſhall be conſtrued as a will, with reſpect to the inten- 
tion of the parties. The caſe of Fiſher and Vig cannot 
now be departed from: It is mentioned in the caſe 
of Philips and Stringer, as if this judgment had been te- 
verſed ; but it was not. The whole reaſoning of Hals 
argument, in the ſaid caſe of Fiſber and Wig, is applied * 
to the ſuppoſition of a conveyance at common law: but the 
it does not from that appear, what his opinion would have he 
been, upon a direct deed to uſes as here. Ir: the caſe of * 
Rigden and Valier, lord Hardwicke Ch. J. declared, upon 
the beſt confideration he could give the caſe, that he was 
inclined to think, that the words equally to be. divided, whe- 
ther in a will or deed, create a tenancy in common, — 
And judgment was given for the plaiatiff by the whole 
court. ey. 
Deviſe of mort- 2x, A deviſe of all a man's goods and mortgages to his 
ages paſleth the etecutors, is a good deviſe, and will paſs all the lands 
| mortgaged ; for the equity of redemption paſſeth to the 
deviſee. God. O. L. 477. Cro. Car. 37. 5 
But by a general deviſe of all lands, tenements, and 
hereditaments, a mortgage in fee ſhall not paſs, unleſs the 
equity of redemption be forecloſed; and if after ſuch de- 
viſe made, a forecloſure is had, yet ſuch. eſtate ſhall nat 
paſs by thoſe-general words of lands, tenements, and 
hereditaments, becauſe a forecloſu is conſidered as 3 
new purchaſe of the land. The intereſt of the land muli 
be ſomewhere, and cannot be in abeyance; but it is not 
in the mortgagee, and therefore muſt remain in the mort- 
gagor. If a man deviſes his eftate, and after makes! 
mortgage in fee, it is a total revocation in law, yet 5 
- equily 
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equity it is a revocation only pro tanto. And the mort- 
with regard to the inheritance, is a truſtee for the 
mortgagor till a forecloſure. Tr. Att, oi. 2 Bac. Abn, 


83. | a A 
_ By the word {ands, an advowſon will not paſs; Advowion, 
but by hereditaments it may. Forteſe. 351. tithes, fee farm 


But fee farm rents, portions of tithes, or any other 


right * of lands, will paſs by a deviſe of lands. Viner. 
Deviſe. K. 3 | 

23. Where lands are appointed to be ſold, and it is Lands to be 
not ſaid by whom; the executor ought to ſell, becauſe he ld. 
is the perſon intruſted with the execution of the will. 
Law of Teft. 121. Law of Ex. 221. And a court of 
equity will compel the heir at law, and all other proper 
parties to join in the ſale. Tr. Att. 420. 

H. 26 EI. Vincent and Lee. A ſpecial verdict was 
found, that A was ſeiſed of certain lands in fee, and de- in 
viſed the fame in tail, and if the donee died without iſ- | 
ſue, that his ſaid lands ſhould be fold by his ſons in law, he 
in truth having five ſons in law; one of his ſons in law 
died in the life of the donee, and 'after the donee dieth 
without iſſue, and then the four of the ſons in law ſold 
the land: and it was adjudged, that the ſale was good 
becauſe they were' named generally by his ſons in law, 
and the lands could not be ſold by them all; and the = 
words of the will, in a benign interpretation, are ſatiſ- 1 
fied in the od number, albeit they had but a bare au- 3 
thority. But if they had been particularly named, it had [i 
been otherwiſe, 1 f. 113. | 

But if a man deviſeth lands to his executors to be fold, and 
maketh two executors, and the one dieth ; yet the ſur- 
vivor may fell the land, becauſe as the eſtate, fo the truſt 
ſhall ſurvive. And ſo note a diverſity between a bare 
truſt, and truſt coupled with an intereſt. . 1 ff. 113. 

Yet in neither of thoſe caſes, .albeit one refuſe, can the 
other make ſale to him that refuſed ; becauſe he is party 
= privy to the laſt will, and remaineth executor til}, 
1 Int, 113. | : 

And — lord Coke ſays, his advice to them that 
make ſuch deviſes by will, in order to make it as certain 
as they can, is, that the ſale be made by his executors or 
the ſurvivors or ſurvivor of them, if his meaning be fo, 
or by ſuch or ſo many of them as take upon them the 
probate of his will, or the like. And it is better to give 
them an authority than an eſtate, unleſs his meaning be 
hey Raad take the profits of his lands in the mean time, 
| 3 an 
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and then it is neceſſary that he deviſe, that the mean pro- 
fits till the ſale ſhall be aſſets in their hands; for other- 
wiſe they ſhall not be ſa. . 1 Inſt. 11%. 

For where the teſtator deviſeth that his executors Hall 


fell his land, there the land deſcendeth in the mean time to 
the heir; and until the ſale be made, the heir may enter 


and take the profits. But when the land is deviſed 10 his 
executor to be 1 there the deviſe taketh away the deſcent, 
and veſteth the eſtate of the land in the executor, and he 
may enter and take the profits, and make ſale according 
to the deviſe. And in ſuch caſe, the executor is bound 
to ſell ſo ſoon as he can; for that the mean profits taken 
before the ſale ſhall not be aſſets; and therefore he might 


- otherwiſe take advantage of his own laches. 1 Inf. 236. 


Where there is a deviſe of lands to truſtees to ſell, to 


pay debts; the heir ſhall have the ſurplus. Law of Tel. 


114. Ts 

For whatever intereſt in, or profits out of a real eſtate, 
are undiſpoſed of by a teſtator, the ſame ſhall deſcend to 
the heir; and he takes them, not by the will, or the in- 
tent of the teſtator, but they, are caſt upon him by the 
law, for want of ſome other perſon to take, Cafe Talb. 44. 
Thus, the teſtator by will deviſed all his lands to truſ- 
tees to ſell, and diſpoſe of the money as he by writing 
ſhould appoint ; and for want of ſych appointment, ta 
his four nephews. The teſtator by writing appoints his 
truſtees to pay ſeveral ſums to ſeveral perſons, but not ta 
near the value of the land. It was held, that the nephews 
ſhould not have the reſidue, but that the heir at law ſhould 
have it, as an intereſt reſulting, and not diſpoſed of, City 
of London and Garway. 2 Vern. 571. BE 
A perſon deviſed his real eſtate to his executars, to be 
ſold for payment of debts ; the ſurplus, if any be, to be 
deemed perſonal eſtate, and ta go to his executors, to 
whom he gave 201 à piece. It was decreed, that the ſur- 
plus ſhould' be a truſt for the heir at law : 'And the ſame 
was afterwards affirmed in parliament. Counteſs of Briſtol 

and Hungerford. 2 Vern. 645. | 2 
The teſtator deviſed to his nephew ſeveral lands, to 
hold to him and his heirs for ever, in truſt to be ſold for 
payment of all his debts and legacies, within a year after 
his death, and made him executor, but gave him no legacy. 
It was held, that there was no reſulting truſt for the heir 
at law; for then the executor, who is taken notice of as 
his nephew, would have nothing for his trouble. Cun- 


ningham and Mellifh. Prec. Ch. 31. 2 Vern. 247- 
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If lands be deviſed for payment of debts ; the executor 
may ſell tho* authority be not eſpecially given him: but 
otherwiſe, if ſuch deviſe had been for legacies only, or for 


raiſing portions, or the like ; for in ſuch caſe there had 
been no remedy but in chancery againſt the heir. 1 Keb. 


1 | | 
"If lands be deviſed on truſt, out of the rents and profits 
to pay debts and legacies ; if the rents and profits will 
not raiſe it in a convenient time, the truſtees may ſell : 
for the words [profits of lands] eſpecially when to pay 
debts or —_— imply any profits 'that the land will 
yield, either by ſelling or mortgaging. 1 P. Will. 415. 
If lands be deviſed to be ſold for payment of portions, 
and one of the children dies after the portion is due, and 
before the lands ſold; the adminiſtrator of the child is 
intitled to the money. 1 Vern. 276. 
For lands deviſed to be ſold, or in truſtees hands, for 
payment of debts, por tions, or the like, are to be deemed 
as money ſo far as there are any ſuch to be paid; and ſo 
money deviſed to buy lands, is to be deemed as lands. But 
with reſpect to the heir at law, or reſiduary legatee, the 
lands ſo given in truſt, or deviſed for payment of debts or 
legacies, ſhall be deemed as land; and he may, by pay- 
ing the debts or legacies pray a conveyance. ꝙ Md. 170. 
So if money be deviſed to be laid out in land, and ſet- 
tled on a man and his heirs ; he may come into court, 
and pray to have the money, and that no purchaſe may 
be made; for no other has any intereſt in it. But if he 
die before it is paid or laid out in land, and the queſtion is 
between the heir and executor who ſhall have it; the 
heir ſhall have it, and it ſhall be conſidered as land ; firſt, 
becauſe the heir in all caſes is favoured ; and ſecondly, if 
the executor ſhould have it, it would be againſt the words 
of the will, which gave it to the heir. Prec. Cha. 544. 
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24. Deviſe of a rent charge to his younger ſon, to- Deriſe upon 
wards the education and bringing him up in learning; it is not condition. 


conditional, and he ſhall have the rent tho' not brought 
up'in learning, and the words (towards his education) are 
only to ſhew the intent and conſideration of the payment 
of the ſum. | 2 Lev. 154. CINE? 

Deviſe of lands to his wife for life, remainder to his 
ſecond ſon in fee; provided if his third ſon ſhall within 
three months after the wife's death pay 5001 to the ſaid 
ſecond ſon his executors or adminiftrators, then he deviſed 
them to the ſaid third fon and his h-irs. The third ſon 


died, living the wife: Then the wife died, The heir of 
ä che 
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the ſaid third ſon may enter upon the lands, upon pay- 
ment or tender of the 5300 l. It is not @ condition, but 
an executory deviſe. M. 5 G. Marks and Mors. 10 
Med. 420. | | 
Note, Executery is ſaid to be, where an eſtate in fee, 
created by deed or fine, is to be afterwards executed by 
entry, livery, writ, or the like, Eſtates er,, are, 
when they paſs preſently to the perſan to whom e 
| without any after act. And an executory deviſe is, where 
| a future intereſt is deviſed, that veſts not at the death of 
the teſtator, but depends on ſome contingency which muſt 
happen before it can veſt. If a particular eſtate is limited, 
| | and the inheritance paſſeth out of the danor, this is a con- 
| tingent remainder z but where the fee by a deviſe is veſted 
| in any perſon, and to be veſted in another upon contin- 
gency, this is an exccxtory deviſe. And in all caſes of ex · 
ecutory deviſes, the eſtates deſcend until the contingen- 
cies happen. | 
Deviſe, If my fon and my two daughters die without 
iſſue of their bodies, then all my lands ſhall remain and 
come to my nephew and his heirs, Here no eſtate is de- 
viſed to the fon and daughters by implication ; the words 
only import a deſignation or appointment of the time 
when the land ſhall come to the nephew, namely, when 
the ſon and two daughters ſhall happen to die without iſ- 
ſue, and not before. For no eſtate being created to the 
fon and daughters, the nephew can take vothing by way 
of remainder ; for that mult deſcend to the heir at law. A 
remainder cannot depend upon an abſolute fee ſimple, that 
being but the reſidue of an eſtate, For when all a man 
has of an eſtate or any thing elſe is given or gone away, 
nothing remains, and no other or further eftate can be gi- 
ven or diſpoſed, and therefore no remainder can be of an 
abſolute fee ſimple. Yet, in another reſpect, an eſtate in 
fee may be deviſed to one, and to be in another upon 2 
contingency, as default of paying a ſum, or ſuch a one's 
dying without iſſue living the other, or ſuch like. Faugh. 
9. 270. 
* man deviſed his lands to one, and deviſed alſo. that 
the ſaid deviſee ſhould pay a rent to A, and that A might 
diſtrain for it; and if the deviſee fail of the payment of 
the rent, that the heirs of the deviſor might enter. This 
is a good diftreſs, and a good condition. 1 Lev. 269. 
Deviſe to his wife; proviſo, and my will is, that ſhe 
ſhall keep my houſe in good repair: This is a good con- 
dition. So a deviſe of lands to one, paying 101 to ano- 
ther, is a good condition. 1 Lev. 174. 
; Deviſe 
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Deviſe of 100 l to his wife, for and in diſcharge of ber 
dower ; is a condition, that ſhe ſhall not have the 1001, 
till he make a difcharge of her dower. Cre. Elia. 274. 

If a man deviſeth land to an executor to be fold ; this 
amounts to à condition. 1 nfl. 236. 

The mortgagee by will remits part of the mortgage 
money and all the intereſt, if the.reft be paid within three 
years. If the martgagor doth not pay within three years, 
he loſes the benefit of the bequeſt, 1 Cha. Ca. 51. 

If lands are deviſed in fee, upon condition that the de- 
viſce ſhall not alien; this condition is void: And ſo it is 
of a feoffment, grant, releaſe, confirmation, or any other 
conveyance whereby a fee ſimple doth paſs. For it is ab- 
ſurd and repugnant to reaſon, that he who hath no paſſi- 
bility to have the land revert to him, ſhould reſtrain his 
ſeoftee in fee ſimple, of all his power to alien. And fo it 
is, if a man be poſleſſed of a leaſe for years, * 
or of any other chattel real or perſonal, and give or fe 
his whole intereſt or property therein, upon condition that 
the donee or vendee ſhall not alien the ſame ; this is void: 
becauſe his whole intereſt and property is out of him, ſo 


as he hath no poſſibility of a reverter; and if fuck con- 


dition ſnould be good, it would ouſt him of all the power 
which the law gives him, which would be againſt reaſon, 
and therefore ſuch a condition is void. 1 Jef. 223. 


The teitator, having the reverſton of lands of which 
another was tenant far life, deviſed the landa to a man 
when he ſhould marry bis daughter. The tenant for lifc 
dies. The lands ſhalt deſcend, until the deviſee ſhall 
marry the daughter. 1 Kb. 802. | 

If executors or others who are put in truſt by deviſe to 
ſell, or the like, will nat perſorm the truſt ; the heir may 
enter. By, Deviſe. 46. | 

A deviſe of lands was made, to the eldeſt daughter, 
paying 1001 to the ſecond daughter, and tool to the third 
daughter; and if the eldeſt daughter did not pay the x00 ! 
to the ſecond daughter by ſuch a day, then the teſtatar 
deviſed the land to the ſecond daughter, ſhe paying her 
liſter's portion by a certain day; and if ſhe did nat pay, 
then he deviſed the land to the third daughter. It wes 
reſolved, this was not in the nature of a mortgage, to be 
redeemable after the time of payment was over; but that 
the eldeſt daughter not paying at the time appointed, the 


ſecond 
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Deviſe tending to 25. Deviſes, as well as other ſettlements, which tend 


pexpetuity 


of any will, unleſs it be ſignified to him: But where the 


Thomas and his heirs, is void; for that the law in no caſe 


- good by way of future intereſt, or a remainder to veſt upon 


116. 2 Bac. Abr. 80. 


* 
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ſecond daughter ſhould have the land, and the eldeſt had 
no relief. 2 Freem. 206. 
The teſtator deviſed lands to one, upon condition to 
300001 to his grandaughter and heir at law, to wit, 1005) 
a year for the firſt ſixteen years, and 20001 a year after 
till the whole ſhould be paid. Of which, 10001 being 
in arrear, the heir enters. It was reſolved by Co 
Jord chancellor, that the deviſee of the lands ſhould he 
relieved upon paying the rx0001 with intereſt ; the court 
declaring, that they would relieve wherever they could 
give ſatisfaction or compenſation for the breach of the 
condition. 1 Salk. 156. 2 Vern. 594. 

Where the deviſee, who is to perform the condition, is 
heir at law, notice of a condition muſt be given to him; 
becauſe he having a title by deſcent, need not take notice 


deviſee is a ſtranger, and not heir, he muſt inform him. 
ſelf of the eſtate defiſed to him, and upon what terms, 
and muſt take notice of the condition at his peril. - Cart. 
94. 1 Ventr. 200. | 


to introduce perpetuity, are void; for wills, tho' favour- 
ably expounded, are yet to be conſtrued according to the 
common rules of the courts of law and equity: Hence it 
is, that a deviſe to John and his heirs, the remainder to 


will allow a limitation of a fee ſimple upon a fee ſimple; 
becauſe by a deviſe to John and his heirs, the deviſor hath 
transferred the whole eſtate to him, and then the limita- 
tion over muſt be impertinent and void, when the devifor 
before had given the whole eſtate. Nor can his deviſe be 


a contingency ; becauſe no man can ſay when the heirs d 
John will fail: and to allow the remainder to Thomas to 
be good upon ſuch a diftant contingency, is to perpetuate 
the eſtate in the family of John, to preferve a remainder a 
intereſt in Thomas, which probably may never veſt. Gil. 


But thoꝰ the law will not allow a preſent remainder tobe 
limited upon a fee, yet a future contingent eſtate may be 
limited upon a fee, where the contingency upon which it 
is to veſt, is to happen in a ſhort time: And therefore if: 
deviſe be made to John and his heirs, and if he die witl- 
out iſſue, living Thomas, then to Thomas and his heirs; 
there nothing veſts immediately in Thomas, becauſe the 
whole eſtate is transferred to John; yet the — 
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good by way of executory intereſt or deviſe; becauſe it is 
to veſt on a contingency which is to happen on a life in be- 
ing, therefore out of the inconvenience or danger of a per- 
petuity 3 becauſe John is only tied up from alienating but 
for life,* and his heirs are at liberty to diſpoſe of it after the 
death of Thomas. Gb. 116. 

If a man deviſe a perſonal chattel to one, the remainder 
of it to another ; the firſt deviſee hath the whole property, 
and may diſpoſe of it as he pleaſeth : for ſuch chattels will 
bear no limitation over, becauſe being commonly moveable 
things, they are 1 54 to be broken, worn out, or loſt, 
in the compaſs of a life; and therefore it were ridiculous 
to ſuffer a limitation, which the nature of the thing will 
not bear. Gilb. 117. | 


was indeed formerly held, that ſuch limitations of re- 
mainders of terms were void ; but at length the court of 
chancery interpoſed, to rectify the rigour of the common 
law, and hath ſettled ſuch remainders of terms to be good, 
where the ſettlement doth not tend to introduce perpe- 
tuity. Gilb. 118. | 

Therefore if a term be deviſed to John and the heirs 
male of his body, provided if John dies without iſſue in 
the life of Thomas, then the term to go to another; this 
laſt limitation is good, becauſe there is no danger of a 
perpetuity, for the contingency on which it is to veſt is 
to happen within a life in being. Gilb. 118. 

But if the limitation had been to John in tail, and the 
remainder over to another ; here the laſt limitation had 
been void, becauſe the whole property of the term being 
in John, the limitation over, which is to veſt on the con- 
tingeney of John's dying without iſſue, is too diſtant to 
expect: whereas in the former caſe, the limitation after 
the intail to John is good by way of future intereſt or ex- 
ecutory deviſe, becauſe it is to veſt in the compaſs of a 
life, or not at all; and it doth not look like a perpetuity 
to oblige John from alienating, becauſe the eſtate will be 
free from the clog when the life is ſpent, and whoever is 
proprietor afterwards may diſpoſe of it at pleaſure. Gilb. 
119. 


E. 1731. Fereyes and Robertſon. A man by his will de- 


viſeth his leaſehold eſtate, and other his chattels real, to 
his fon William and to the iſſue of his body; and if he 
die without iſſue, to his ſon B. and the iſſue of his body; 
and if he die without iſſue, to C, and ſo on. By the 
whole court, The whole intereſt veſts in William, ns : 


But otherwiſe it is of a real chattel, as of an uſe: It 
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j by lord Somers: It is a rule, where. perſonal chattels are 


ulls. Form and manner. 
hall go to his executors or adminiſtrators, and the limi. 
tations over are void. Bunb. 301. 
But a leaſe aſſigned in truſt for for life, remainder to 
B for life, with remainder to twenty other perſons all in 
being at the time, is good z becauſe they are like candle, 
all lighted at a time, and have an eaſy common probabi- 
lity of determination. 23 
.: Bo to A for life, remainder to his iſſue for life, iz 
good 3 becauſe no vaſt uncertain diſtance of time. Lau 
ERIE 
ys general, it ſeemeth to be agreed, that where the de- 
viſee or grantee of a leaſehold would be tenant in tail in 
caſe of a freehold, he ſhall have the whole intereft in the 
leaſehold, and all limitations over are void ; but where he 


would be only tenant for life in cafe of a freehold, the li. 


mitation of the leaſehold over will be good. 

|» Adoxey cannot be deviſed from one to another; as for 
anftance, the teſtator had three daughters to whom he de. 
vited 5401 equally to be divided ; and if any of them 
died without iflue, her part to go to the ſurvivor : one of 
them married and died without iſſue ; the huſband exhi- 
bited a bill againſt the executor and the ſurviving ſiſter 
for his wife's part, being 1801; and had a decree : be- 
cauſe a ſum of money cannot be intailed. 2 Ventr. 349. 
But the ſ of chattels perſonal may be bequeathed to 
one for life; and after, the to another: ſo that iſ 
one will that 4 ſhall enjoy the uſe of his houſhold ſtuff 
during his life, and after that it ſhall remain to B; this is 
2 good deviſe thereof to B. But if the property of the 
thing be bequeathed to the firſt of them, then it is other- 
wiſe : for the gift of a chattel. perſonal, tho? but for an 
hour, is a gift thereof for ever; provided that the teſta- 
tor make it abſolute, and not conditional, Swin. a. 207. 
1 P. Mill. 661. 4 | 

A deviſe of goods to A for life, with remainder after 


 thedeceaſe of 4 to B. It was ſaid, to be now clearly 


fettled, that it is a good deviſe to B, and that B may ex- 
hibit a bill againſt 4 to compel him to give ſecurity that 
the goods ſhall be.forthcoming at his deceaſe; and is all 
one whether the goods or 2e of the goods be deviſed for 


| life. 2 Freem. 206. 


AM. 1696. Hide and Parrot. The teſtator bequeathed 
all his houſhold goods to his wife for life, and after to his 


- fon : It is a good deviſe over, and the ſame as if the de. 


viſe had been only of the uſe of them for her life. And 
deviſed 
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deviſed for a limited time, it ſhall be intended the ufe of 
them only, and not the thing itſelf, 2 Fern. 931. 

M. 1702. Hale and Burrodale. A farmer deviſed his 
ſtock, which canſifted of corn, hay, cattle, and the like, 
to his wife for life, and after her death to the plaintiff, It 
was objected, that no remainder. can be limited over of ſuch 
chattels as theſe, becauſe the uſe of them is to ſpend and 
conſume them. But the maſter of the rolls ſaid, the de- 
viſe over was good ; but ſaid, if any of the cattle: were 
worn out in uſing, the defendant was not to be anſwerable 
for them; and if any were fold as uſeleſs, the defendant 
was only to anſwer the value of them at the time of ſale. 


And an account was decreed to be taken accordingly. 


1 Abr. Caf. Eg. 36 1. 

T. 1720. Upwell and Halſey. The teſtator, being poſ- 
ſeſſed of a perſonal eſtate of the value of 333 l, having a 
wife and ſiſter, but no iſſue, deviſed that ſuch part of his 
eſtate as his wife ſhould leave of her ſubſiſtence ſhould 
return to his ſiſter and the heirs of her body, and made 
his wife executrix. The wife married; and died, living 
her huſband. The maſter of the rolls ſaid, that it is now 
eſtabliſhed, that perſonal things or money may be deviſed 
for life, and the remainder over ; and that tho? it be true, 
that the wife had a power over the principal ſum provided it 
had been neceſſary, yet not otherwiſe. And he directed, 
that the maſter ſhould inquire how much had been applied 
for the wife's ſubſiſtence, and the huſband to account for 
the reſilue. 1 P. Vill. 65:1. | | 

Where a man deviſes goods to goas heir-looms with ſuch 
an eſtate, ſo far as by law they may ; the court, to the end 
that the teſtator's intention may take effect, will decree a 
conveyance from him to whom they may come as perſonal- 
ty, Barnard. Cha. Ca. 54. | 


26. A deviſe to one's children and grandchildren gene- pig to cvit- 
rally, refers only to ſuch children and grandchildren as «rea yet unborn, 


were living at the time of making the will; but if a de- 
viſe were to one's children and grandchildren living at the 
time of the death of the teſtator, a chiid in ventre ſa mere 
might in ſuch: caſe be ſo far regarded, as to be looked upon 
as living. 1 P. Vill. 342. N 


For a deviſe to an infant in ventre ſa mere is good; and 


the freehold ſhall deſcend in the mean time, 1 Nalls Ar. 


2. ii | 
if a man deviſes lands to be fold, for the increaſe of 


childrens portions ; a child born fince the will ſhall have a 
ſhare. 2 Cho. Rep. 211. ' 


So 
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So where a man conveyed a term for 500 years, upon 
truſt to. raiſe 15001, for ſuch child or children as he 
ſhould have living at his death; and died, leaving no 
child, but his wife enſient of a daughter, which was after 
born : It was decreed, that this daughter was a child living 
at his death, within the meaning of the truſt. And the 
direction of a truſt is not ſo ſtrictly conſtrued as the limi- 
tation of an eſtate at law; and in LutterePs caſe, in lord 
Bridgman's time, « bill was brought on behalf of an infant 
in ventre ſa mere to ſtay waſte, and an injunction was 
granted. Hale and Hale. Prec. Cha. 50. 
And by the 10 C11 V. c. 16. Where any eſtate ſhall, 


6 by any marriage or other ſettlement, be limited in re- 


mainder to, or to the uſe of the firſt or other ſon or ſons 
of the body of any perſon lawfully begotten, with re- 
mainder over to the uſe of any other perſon; or in re- 
mainder to, or to the uſe of a daughter lawfully begotten, 
with remainder over to any other perſon; any ſon or 
daughter of ſuch perſon lawfully begotten, that ſhall be 


born after the deceaſe of his father, may by virtue of ſuch 


ſettlement take ſuch eſtate ſo limited, in the ſame man- 
ner as if born in the life time of their father; altho' there 
ſhall happen no eſtate to be limited to truſtees, after the 
deceaſe of the father, to preſerve the contingent re- 
mainder to ſuch after-born children until they ſhall come 

in eſſe. | 
2 II G. 2. Jones and Fulham. The teſtator, being 
poſſeſſed of a term, deviſed it in theſe words: To my 
<< wife for her life; and after her deceaſe, to ſuch child 
« as my ſaid wife is now ſuppoſed to be with child and 
< enſient of, and his heirs for ever: Provided always, 
<« that if ſuch child, as ſhall happen to be born as afore- 
* faid, ſhall die before it has attained the age of 21 years, 
<< leaving no iſſue of its body; then the reverſion of one 
<< third part to my ſaid wife, and the other two thirds to 
<<. my ſiſters.” The teſtator dying within a month after, 
the wife entred, and-enjoyed during her life, but had no 
child or miſcarriage. And upon her death, the queſtion 
was, Whether, as no child had ever been born, the re- 
mainders, limited upon his dying under 21 without iſſue, 
could take effect. And after ſeveral arguments, it was 
held by the court of king's bench, that they might ; that 
tho' formerly there had been opinions to the contrary, yet 
according to the law now ſettled, the deviſe to the infant 
in ventre ſa mere was well limited, and if any child had 
been born, would have paſſed the term accordingly : ſe- 
| condly, 
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condly, that tho' no child was ever born, yet the re- 
mainders are 1 good; for there being no 
deviſee, the deviſe, tho void only ex poſt facto, falls to 
the ground as much as if it had been void in its creation, 
and this lets in the remainders immediately; that tho” 
the clauſe by which the remainders are limited is in 
words, ſtrictly ſpeaking, conditional, yet they do not 
make it a condition, but only a limitation. Laſtly, that 
the contingencies muſt happen within a reaſonable time; 
and therefore it may well operate by way of executory 
deviſe. And they ſaid they had ſeen the decretal order in 
the court of chancery, by which it appeared, that the 
lame queſtion, ariſing upon this ſame will and concerning 
the ſame premiſſes, came before lord Harcourt z and that 
be was of opinion, that the deviſe over of the reverſion in 
thirds to the wife and two ſiſters was good, notwithſtand- 
ing the wife was not enſient with any child. Vin. De- 
viſe, L. 53. 

27. The father ſettled a leaſe, with reference to his in what cafe 
will; in which he gave 5001 to each of his daughters, maintenance 
to be paid at the age of twenty-one; and if any or all all be implied, 
died before that age, then to others ; but deviſed no main- 
tenance to'them till their portions became payable : By 
the court, A maintenance cannot be decreed, becauſe of 
the deviſe over. 1 Chan. Caſ. 249. 3 Salk. 127. 

But if there is no deviſe over, the court will decree 2 
maintenance in the mean time: Thus in the caſe of Har- 
vey and Harvey, E. 1722. The father ſeiſed of a real 
eſtate, and poſſeſſed of a perſonal eſtate, and having ſe- 
veral children, deviſeth all his real and perſonal eſtate to 
his eldeft ſon, charging the ſame with 10001 apiece to all 
his younger children, payable at their reſpective ages of 
twenty one; but in the will no notice is taken of main- 


3 2Þ" w c 


tenance for the younger children in the mean time. The 
; younger children bring their bill, in order to recover in- 
| tereſt, or ſome maintenance during their infancy, Upon 
5 which, the maſter of the rolls, having taken time to con- 
0 ſider of the caſe, and having been alſo attended with pre- 
5 cedents, decreed, that the younger children ſhould re- 
i cover maintenance. He obſerved, that theſe being veſted 
be legacies, and no deviſe over, it would be extreme hard 
y that the children ſhould ſtarve, when intitled to ſo con- 
5 ſiderable legacies, for the ſake of their executors or ad- 
; miniſtrators, who in caſe of their deaths would have the 
4 ſaid legacies : That in this caſe, the court would do, what 


| in common preſumption the father, if living, would (nay 
4 | ought 
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ought to) have done; which was, to provide neceſſariei 
for his children. 2 P. Will. 22. * T7 
Houtola tuff, 28. It is uſual in wills to deviſe all the houſhold ſtuff; by 
| which words plate about the houſe, and not for ornament, 
paſſeth; but books, cattle, clothes, coaches, corn, carts, 
ploughs, waggons, and any thing fixed to the freehold, 

| will not paſs by that word. Stwin. a. 185. 
Houſhold —_ — * 2 deviſe of houſhold goods, plate will paſs, 2 
ern. 638. 
T5 5 27. Nichols and Oſborn. The teſtatrix deviſed all 
her houſhold goods to F. S. The queſtion was, Whether 
2 deviſe of the houſhold goods the plate ſhould paſs? 
o it was reported on a reference to a maſter, that there 
were manifeſt intentions and declarations of the teſtatrix, 
that ſhe did not intend the plate ſhould paſs; yet the 
maſter certifying that the plate was commonly uſed in the 
houfe, all the evidence touching the intention of the party 
was lejected, there being a compleat and plain will in 
writing, which muſt not be altered or influenced by parol 
. 2 P. Will. 419. a 

If a man deviſeth 12001 to F 8, and by general words 
devifeth alf his goods chatte's and houſhold goods in and 
about his houſe to the ſaid F &; money in the houſe will 
not paſs, he having a particular legacy deviſed to him, 

| nne 5 
Ann o. It is uſual likewiſe to deviſe all the s moveable 
— — ad immoveable : Now by the civil 1 and 
rights of actions paſs by the word moveables, eſpecially 
when the words of univerſality ate repeated in the Will; 
as, I give to 7 8 all my movrable goods and immoveable, 
of what kind foever, or whereſoever found. Swwin. 2. 


185. | | 

; Ge devifeth all his goods ; and whether a debt by 
bond paſſed to the deviſee was the queſtion : Decreed, by 
lord chancellor Cowper that it did; that theſe words 
ſeemed at common law to paſs a bond, and to extend to 
all the perſonal eſtate; but this being in the caſe of a will, 
and a will relating to a perſonal eſtate too, it ought to be 
conſtrued according to the rules of the civil law : now 
the civil law makes boa mobilia and bona immobilia the 
membra dividentia of all eſtates; bona immobilia are land, 
bona mobilia are all moveables, which muſt extend to bonds, 
and therefore by the deviſe of all the teſtator's goods, 2 
bond muſt paſs. 1 P. Fill. 267. 

By a deviſe of all his goods, a leaſe for years will paſs; 
if there be not ſome other circumſtance to guide the intent 
of the deviſce. Swin. a. 200. 

4 But 
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But where a man Ceviſed to his niece all his goods, chat- 
tel, houſhold fluff, furniture, and other things which then 
were, or ſhowld be in his houſe at the time of his death, and 
died, leaving about 2651 in ready money in the houſe; it 
was decreed, that this ready money did not paſs: for by 
the words other things ſhall be intended things of like na- 
ture and ſpecies with thoſe before mentioned. M. 1729. 
Trafford and Berridge. 1 Abr. Eq. Caf. 201. 
o where a man deviſed to his wife all his houſhold goods 

and other goods, plate, and flock within doors and without, 
and bequeathed the re/idue of his perſonal eſtate to an- 
other; it was decreed, that the teſtator's ready money and 
bonds did not paſs by the word goods : for if the words 
were to be taken in ſo large a ſenſe, it would make void 
the bequeſt of the reſiduum; and therefore the words 
aber goods ſhould be underſtood to ſignify things of the 
like nature with houſhold goods, that the whole will might 
have its effect. 3 P. Will. 112. n 

31. By a deviſe of all his chattels, the deviſee ſhall not Chattels doth 
have glaſs of the windows, wainſcot, tables dormant, fats 2% imply things 
in the brewhouſe fixed to the freehold, nor furnaces, nor jy. © ” 
the box or cheſt where the teſtator's evidences are; nor 
doves in the dove houſe, nor fiſhes in the pond, nor deer 
in the park: for theſe things belong all to the heir. Curſ. 
181. | | 

32. If a man ſeiſed of land for life, or in fee, or in tail, Lands, implies 
in his wife's right or his own, ſows it with corn, or any the cor growing 
manner of grain, and dies before ſeverance ; it ſhall go 
to the executor of the huſband, and not to the wife or 
heir that ſhall have the land. Went. 59. Swin, 214. 
2 Inſt. 81. Hob. 132. | 

But where a man was ſeiſed of land in fee, and ſowed 
by the land, and deviſed the ſame, and died before ſeverance; 
by it was adjudged, that in this caſe the deviſee ſhould have 


ds the corn, and not the executors of the deviſor; for the 
to deviſee, in relation to the chattels belonging to the land, 
ill, is put in the place of the executors, by the words of the 


be vill. MA. 20 Fa. Spencer's caſe, Winch. 51, Swin. a. 


183, ; 
the 2 if a man ſeiſed in fee ſows copyhold lands, and ſur- 
3, enders them to the uſe of his wife, and dies before the 
ds, WM (fverance ;. it ſeems that the wife ſhall have the corn, and 
dot the executors of the huſband : for this is a diſpoſition 

of the corn, it being appurtenant to the land ; and fince 
the huſband hath diſpoſed of it during his life, it cannot 
0 to his executors. 1 Rolls Abr. 727. NE 
Vorl. IV. K And 
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* 1 


be taken moſt ſtrongly againſt himſelf; and therefore it 
ſhall paſs not only the land it ſelf, but the chattels that 
belong to the land. But no chattels can deſcend to the 
heir, and therefore they go to the executor, Gulbert's Lau 
of Evid. 250. | 

do if = be /old; the corn growing ſhall to the 
purchaſer of the land, unleſs ſpecially excepted. ent. 
_—_ perſon ſeiſed in fee ſows the land, and after grants 
it to A for life, remainder to B. A enters, and dies be- 
fore the corn is ſevered : His executors or adminiſtrators 
ſhall pat have the crop, becauſe he was not at any charge 
or induſtry, but B ſhall have it. Hob. 132. 

Generally, the diſtinction ſeemeth to be, where the 
eſtate is determined by the act of the party bimſelf, and 
where it is determined by the act of another. 

And therefore Littleton faith, if the leſſee, being tenaut 
at will, ſow the land, and the leſſor after it is ſown, and 
before the corn is ripe, put him out; yet the leſſee ſhall 
have the corn, and ſhall have free entry, egreſs, and re- 
greſs, to cut and carry away the corn, becauſe he knew 
vo at what time the lelber would enter upon him. Qther- 
wile it is, if tenant for years, who knoweth the end of his 

term, ſows the land, and his term ends before the corn is 
ripe; in this caſe, the leſſor or he in the reverſion ſhall 
have the corn, becauſe the leſſee knew the certainty of bis 
term and when it would end. Lite. ſect. 68. | 
And the reaſon why the tenant at will ſhall bave the 
corn is, becauſe his eftate is uncertain ; and therefore leſt 
the ground ſhould be unmanured, which would be hun- 
ful to the publick, he ſhall reap the crop which be ſowel 
in peace, albeit the leſſor doth determine his will before 
it be ripe. And ſo it is, if he ſet roots, or ſow bemp, ot 
flax, or any other annual profit; if after the ſame be 
planted, the leſſor ouſt the leſſee, or if the leſſee dieth, 
yet he or his executors ſhall haye that year's crop. But 
if he plant young fruit trees, or young oaks, aſhes, elms, 
or the like, or ſow the ground with acorns ; there the 
leſſor may put him out notwithſtanding, becauſe they wil 
. yield no preſent annual profit. And this is not only 
proper to a leſſee at will, that when the leflor determines 
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his will, the leſſee ſhall have the corn ſown ; but to every 
particular tenant that hath an eſtate uncertain. And 


therefore if tenant for liß ſoweth the ground, and dieth; 


his executors ſhall have the corn : for that his eſtate was 
uncertain, and determined by the act of god. — And the 
ſame law is of the /eſſee for years of tenant for life, —So if a 
man be ſeiſed of land in the right of his wiſe, and ſoweth 
the ground, and he dieth ; his executors ſhall have the 
corn, and if his wife die before him he ſhall have the 
corn. But if huſband and wife be jointenants of the land, 
and the huſband ſoweth the ground, and the land ſur- 
viveth to the wife; it is ſaid that ſhe ſhall have the corn. 
o if a woman ſeiſed in fee or for life ſows the land, 
and then takes a huſband, and he dies before the ſeverance; 
the wife ſhall have the profits, and not the executors of 
the huſband : for the corn committed to the ground is a 
chattel real, which is annexed and belonging to the free- 
hold; and not a chattel perſonal, annexed to the free- 
hold and transferred. And therefore if the huſband doth 
not diſpoſe of it during his life, it belongs to the wife 
and not to the huſband. _—So if the buen ſows the 
land, and dies before ſeverance; the wife ſhall have the 
third part of the land fo ſown for her deter: for ſhe ſhall 
be in of the beſt poſſeſſion of her huſband, above the title 
of the executor ; and it would be unreaſonable, if her 
huſband had all corn land, that ſhe ſhould ſtay for her 
ſubſiſtence for a whole year, till the crop ſhould be renewed. 
If a man ſeiſed of lands in fee hath iſſue a daughter, and 
dieth, his wife being enſſent with a ſon; the daughter 
ſoweth the ground ; the fon is born ; yet the daughter 
ſhall have the corn, becaufe her eſtate was lawful, and 
defeated by the act of god; and it is good for the com- 
monwealth that the ground be ſown. —Bur if the Ie at 
will ſow the ground with corn, and after he himſelf de- 
termine his will, and refuſeth to occupy the ground; in 
that cafe the leſſor ſhall have the corn, becauſe he loſeth 
his rent, —And if a woman, that holdeth land during her 
widowhood, ſoweth the ground, and taketh huſband ; the 
leſſor ſhall have the corn, becauſe the determination of 
her own eſtate grew by her own a&.—But where the eſtate 
of the leſſee being uncertain' is defeaſible by a title para- 
mount; or if the leaſe determine by the act of the leſſee, 
as by forfeiture, condition, or the like : there, he that 
hath the right paramount, or that entreth for any forfei- 
ture or the like, ſhalt have the corn. —80 if a _—_ 
ſo the ground, and fever the corn, and he who is diſſeiſed 
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re-enter ; he ſhall have the corn, becauſe he entreth by a 
former title: and ſeverance or removing of the corn al- 
tereth not the caſe : for the regreſs is a recontinuation of 
the freehold in him in judgment of law from the begin- 
ning. 1 Inft. 55. 2 Inft. 81. 1 Rolls Abr. 727. 
Generally, by the eccleſiaſtical law, all conditions 
againſt the liberty of marriage are unlawful, as being a 
reſtraint on the natural liberty of mankind, and an hin- 
drance to the propagation of the ſpecies, 
So if the condition be, that the legatee marry accord- 
ing to the appointment, arbitrament, or conſent of ſome 
other perſon, this is rejected as unlawful. Godolphin's 
Orphans Legacy, 45. | 

But if the conditions are only ſuch as whereby mar- 
riage is not abſolutely prohibited, but only in part re- 
ſtrained, as in reſpect of time, place, or perſon ; then 
ſuch conditions are not abſolutely to be rejected. God, 
Ur bei: > 

So if the condition be,. not to marry before the age of 
twenty years, this condition is to be performed; other- 
wiſe, if it is continued to an unreaſonable length. | 

So if the condition be, not to marry ſuch a particular 
perſon,. or a widow, or of one particular place, or the 
like. 

Generally, in the temporal courts, the diſtinction ſeem- 
eth to have been, where the legacy is deviſed over to an- 
other,, and where it is not deviſed over: in the former 
caſe it hath been held, that the reſtraint ſhall be good, ſo 

* as the legacy ſhall not be due, unleſs the condition be 
performed ; but in the latter caſe, where there is no de- 
viſe over, it hath been held, that the proviſo or condition 
is only in terrorem, to make the perſon careful, but not 
to defeat the legacy. 1 Ch. Ca. 22. 1 ern. 20. 2 Vern. 
293» 357+ ; 

And upon this foundation the caſe of Hervey and Allan, 
AZ. 10 G. 2. before the maſter of the rolls, ſeemeth to 
have procecded : The cafe was, Sir Thomas Aſton by 
ſettlement after marriage created a term in truſt by mort- 


gage or ſale to raiſe 20001 for each. of his daughters por- 


tions, © provided they marry with their mother's conſent, 
and if either die before marriage with ſuch conſent, her 
portion to ceaſe, and the premiſles to be diſcharged ; 
and if raiſed, then to be paid to the perſon to whom 
< the premiſſes ſhould belong :” and afterwards by will 
created another truſt term to augment their fortunes 20001 
apiece more, but ſubject to the condition as in the * 
ä an 
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and gave the reſidue over and above the 20001 apiece to 


his wife: and by a codicil created another truſt term for 
the better raiſing of his daughters portions. Sir Thomas 


died, leaving two daughters. One of them married after 


the age of 21, the other before the age of 21, and both 
of them without the conſent of their mother. The maſ- 
ter of the rolls decreed, that the portions ſhould be paid 
notwithſtanding ; proceeding upon a ſuppoſition, that the 
portions by theſe words were not deviſed over. Cha. Ca, 
Talb. 212. 8 

But on an appeal from this decree, the lord chancellor 
Hardwicke, aſſiſted by the two chief juſtices Lee and 
Willes and the chief baron Comyns, reverſed the decree; 


and the arguments urged by the court for this reverſal 


ſeem to proceed upon a ſuppoſition, that the proviſo or li- 
mitation ſhall be good, whether the portions be deviſed 
over or not. Namely, firſt, that it is the right and li- 
berty of the ſubject, who makes a voluntary diſpoſition of 
his own property, to diſpoſe of it in what manner, and 
upon what terms and conditions he pleaſeth. Secondly, 
that it is an eſtabliſhed maxim of law, that if an eſtate in 
land, or intereſt out of the land, is limited to commence 
upon a condition precedent ; nothing can veſt or take 
effect, till the condition is performed. And this is fo 
ſtrong and ſo ſettled a point, that altho' the previous act 
was at firſt impoſſible by the a& of god, or other accident, 
the eſtate can never velt. Thirdly, that it is moſt agree- 
able to the rules of equity, to direct the execution of the 
truſt according to the intent of him who appointed the 
truſt, —It is ſajd, that a truſt is to be conſtrued favour- 
ably : and it is true, it is to be conſtrued with as much 
advantage as may be to make good and anſwer the intent 
and deſign of the party, but it is to be conſtrued ſtrictly 
with regard to the execution of the truſt ; and therefore 
it would be a ſtrange thing, when the truſt directs the 
truſtees to pay the money at the time of the daughter's 
marriage with her mother's conſent, that the court ſhould 
direct them to pay the money before that time. Fourthly, 
that a reſtraint in the preſent caſe is not only lawful, 
but prudent and reaſonable ; and no conſequence more 
likely to enſue from it, than the hindrance of an inconſi- 
_ or imprudent marriage. Comyns 744. Tracy At. 

301. | 
And upon theſe principles the ſtatute of the 26 G. 2. c. 
33. ſeemeth afterwards to have been eſtabliſhed ; which, 
in the caſe of a perſon under 21 years of age marrying 
3 without 
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without the conſent of parents or guardians, renders the ect 
marriage itſelf null and void. | the 

In the cafe of Needham and Vernon, 25 C. 2. Lands ACC 
were deviſed in truſt for raifing portions for daughters, 
payable upon their marriages with conſent of the truſtees; 


dut if they married without conſent, then to remain over dex 


Condition not to 


to another. The daughters were old, and never intended 
to marry, but to lay out their portions in a purchaſe of 
annuities for their lives. And it was held that they ſhould 


have their portions immediately, upon giving ſecurity the 
to indemnify againſt the perfons. to whom the portions | 
were deviſed over,——And the like hath been decreed, wh 
upon giving ſecurity to refund, if the condition ſhould be ſtr: 


broken. 1 Abr. Eg. Caf. 111. | 
34. If a legacy be given on condition. not to diſpute the 


give trouble to will, and the legatee commenceth a ſuit whereby he diſ- or 


the executor. 


putes the validity of the will, yet this is no forfeiture of 


the legacy, if there was probable cauſe of conteſting it. 

3 Bac. Abr. 479. | : Is \ 
And even altho' there be no probable cauſe ; yet where ſtat 

a legatee, or other perſon intereſted; hath a right to ſee out 


the will proved in ſolemn form, his making uſe of that dut 
right cannot. (as it ſeemeth) be deemed a diſturbance, | 

E. 1724. Nutt and Burrel. The teſtator gives to B a. 
legacy, on pain of forfeiture of it, in caſe he ſhould give 181 
his wife (whom he made executrix) any trouble in rela- 
tion to his eſtate, B brings a bill againſt the. wife, for 
which there was very little. colour, and amongſt other dey 
things demands his legacy. The chancellor was of opi- 
nion that the ſuit was very: frivolous, but: would. not de- 
clare the legacy forfeited. Cha. Ca. Kang. 1. 

But in the caſe of Cleauer and Spurling, T. 1729. A 

perſon by his will gives a legacy to his daughter, provided anc 
that if ſhe or her huſband: refuſe to give a, releaſe, or put | 
the executors to any trouble, the ſame ſpall go over ta her ſiſ- an 
ter's children. The daughter and her huſband. (being within bei. 
the cuſtom of the city of. London) ſue. for her orphanage iel 
part. Decreed, that the legacy was forfeited; for how- Na 
ever it might have been conſtrued to be intended only in def 
terrorem, yet being deviſed over, and by that means a2 do\ 
right to this legacy being veſted in a third-perſon, a court 230 
of equity could not deveſt it or call it back again. 2 Peer 

ill, 528. 

H. 1710. Webb and Webb. The father gave a legacy 
of 401 to his ſon, upon condition that he ſhould not diſ- 
turb the truſtees. They applied to the court for an ex- tat 

1 | ecution 
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cation of the truſt,” and that he might either join with” 

them in a fal, or lofe the legacy. And it of decreed 
accordingly; by Hatcourt lord chancellor. x P. Will. 


* Lord Cole ſays, where in one will there be divers Thing deviſed 
deviſes of one thing, the laſt deviſe taketh place. 1 Inft, Wie. 


112. 4 f | 
But lord chief baton Gilbert feemeth' to ſay, that if land 
be deviſed to one, and after in the ſame will to another; 
they _ any it between them. Gilb. 159. 
A em by one joint tenant of land deviſable, Things which a 
Which he 


oldeth in fee, at his death, jointly with a perſon bath 

ſtranger, is not good: But if ſuch deviſor doch ſurvive all Ker 2 
his Companions, then ſuch deviſe is good. Perk. 219. 

Alſo a man cannot bequeath by will any of thoſe goods 
or chattels which he hath jointly with another, tho' by 
aft in his life time he might diſpoſe of his part; if he 
bequeath his portion thereof to a third perſon, the legacy 
is void,” and the ſurvivor ſhall have the whole, notwith- 
ſtanding the will. But joint merchants are to be excepted 
out of this rule; for the wares, merchandizes, debts, or 
duties which they have as joint merchants or partners, 
ſhall not ſurvive, but ſhall go to the executor of him that 
dies; and this by the law of merchants. Law of Teſt. 
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188. 33 
And by the cuſtom of the city of London, he which, 
holdeth tenements in London jointly with others, may 
deviſe that which belongeth to him, without any other ſe- 
verance. Previleg. Lond. 145. 35 
37. Generally, FA the legatary die before the legacy be due, 1n what caſes a 
the legacy is extinguiſhed. Inſomuch that if the teſtator by ** _ be 
his laſt will do bequeath his lands and tenements toa man 
and his heirs ; yet if ſuch perſon die before the teſtator, 
the deviſe is merely void, and his heirs cannot recover the 
| land by force of the will; becauſe the deviſee was not in 
þ being when the will ſhould take effect; and the word 
FI heirs in this caſe is not a deſignation of the perſon who 
| ſhall take, but a limitation of the eſtate; for if it was a 
| pans pon the perſon, then his widow would be en- 


10 dowed. Plrud. 345. Swin. 35, 560. Law of Teſt. 

« 230. | 

] Ad ſo it is, if the deviſce of a copyhold die before the 
deviſor ; notwithſtanding the ſurrender by the deviſor of 

7 the copyhold to the uſe of his will. Str. 445. | 

: And ſo alſo it is, if the legatee lives as long as the teſ- 

tator, but doth not ſurvive him; for they may both die 
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af one inſtant, as in a ſtorm at ſea they may both be 
drowned together, or by the falling of an houſe may both 
be killed at once: but if the legatee overlive the teſtator, 
even tho” it be but for a moment, the legacy is due, and 
may be recovered by the executors or adminiſtrators of 
the legatee. Law of Teſt. 231. 

M. 6 An. Snell and Dee. The teſtator bequeathed by 
his will in theſe words; I give 1001 a piece to the two 
children of J &, at the end of ten years after my deceaſe. 
The children died within the ten years. And by Cowper 
lord chancellor, This is a lapſed legacy, and ſhall not go 
to the executors of the children: For the diverſity is, 


- Where the bequeſt is to take effect at a future time, and 
where the payment is to be made at a future time; 


Whereyer the time is annexed to the legacy it ſelf, and 
not to the payment of it; if the legatee dies before the 


. time of payment, it is a lapſed legacy in that caſe, 2 


Salk. 415. 

T. 1721. Bagwell and Dry. The teſtator, amongſt 
other things, bequeathed the ſurplus of his perſonal eſtate 
unto four perſons equally to be divided among them, ſhare 
and ſhare alike; and made A B his executor in truſt, One 
of the four reſiduary legatees died in the life of the teſtator, 
After which, the teſtator died. And the queſtion being, 
to whom the fourth part deviſed to the reſiduary legatee 
who died in the life of the teſtator belonged ; the lord 
chancellor, after time taken to conſider of it, delivered his 
opinion, that the teſtator having deviſed his reſiduum in 
fourths, and one of the reſiduary legatees dying in his 
life time, the deviſe of that fourth part became void, and 
was as ſo much of the teſtator's eſtate undiſpoſed of by 
the will ; that it could not go to the ſurviving legatees, 
becauſe each of them had but a fourth part deviſed to him 
in common, and the death of the fourth reſiduary legatee 
could not avail them, as it would have done had they 
been all joint tenants, for then the ſhare of the legatee 
dying in the life time of the teſtator would have gone to 
the ſurvivors; but here the reſiduum being deviſed in 
common, it was the ſame as if the fourth part had been 
deyiſed to each of the four, which could not be increaſed 
by the death of any of them. This ſhare ſhall not go to 
the executor, he being but a bare executor in truſt; and 
conſequently it belongs to the teſtator's next of kin ac- 
cording to the ſtatute of diſtribution ; and as to this, the 
executor is à truſtee for ſuch next of kin. 1 P. il. 
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M. 2 G. 2. Page and Page. A perſon deviſeth to his 
fix relations, all his lands and all his perſonal eſtate, in 
truſt to perform his will, and after all theſe things diſ- 
charged, directed that the remainder ſhould be equally 
divided amongſt them, ſhare and ſhare alike, and made 
his ſaid ſix relations executors. One of the ſix legatees 
died, and then the teſtator died. The queſtion was; 
whether the ſhare of that legatee who died in the life time 
of the teſtator ſhould go to the ſurviving legatees, as part 
of the reſiduum; or whether in this caſe it ſhould go to 
the next of kin of the teſtator, as ſo much of his eſtate 
undiſpoſed of. It was argued, that where there is a 
lapſed legacy, it falls into the reſiduum of the perſonal 
eſtate generally; but here a part of the reſiduum it ſelf 
is a lapſed legacy, and conſequently undiſpoſed of, and 
ought to go to the next of kin of the teſtator. For 
the executors are to take nothing as executors, but as 
reſiduary legatees. And one of the legatees dying in the 
life time of the teſtator, his ſhare muſt go according to 
the ſtatute of diſtributions, as undiſpoſed of. And ſo it 
was decreed. Str. 820. 

M. 1705. Elliot and Davenport. The teſtator by his 
will reciting, that B owed him 4001, gave and bequeathed 
the ſame to him, provided that out of it he paid ſeveral 
particular ſums in the will mentioned, to his wife and 
children, and the reſidue he freely and abſolutely gave 
him, and required his executor, immediately on his death, 
to deliver up the ſecurity, and not to meddle with the 
debt, but to give ſuch releaſe as B his executors or ad- 
miniſtrators ſhould require. ; died in the life time of the 
teſtator. It was held, that the money directed to be paid 
to the wife and children was well deviſed ; but as to the 
teſidue deviſed to the debtor himſelf, it was a lapſed le- 
gacy, he dying in the life time of the teſtator; but it was 
admitted, that if the teſtator had ſaid, I forgive = a debt, 
or that my executor ſhall not demand it, or ſhall releaſe. 
i, that would have been a good diſcharge of the debt, 
tho the debtor had died in the life time of the teſtator. 
2 Vern, 521. 1 P. Will, 83. 

T. 1731. Willing and Baine. The teſtator deviſed by 
bis will 2001 apiece to his children, payable at their re- 
ſpective ages of twenty one; and if any of them died be- 
fore twenty one, then the legacy given to the perſon ſo 
dying to go to the ſurviving children. One of the children 
died in the teſtator's life time. And the queſtion was, 
victher the legacy ſhould go to the ſurviving children, 

or 
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or ſhould be a lapſed legacy, 4nd fink into the furplus. 
By the court; The fule is true, that where the legatee 
dies in the life of the teſtator, his legacy lapſes, that is, 
it Hpſes as to the legatee ſo dying; but in this caſe the 
legacy is welt devifed over to the ſurviving children. 3 
P. Will. 114. | 

Deviſe of a legacy to à perſon arid his affigns ; the le- 
garce died before it was paid: adjudged, that his admini- 
ſtrator ſhat} have it as aſſignee in law. 1 RolPs Abr. 
915. | | 


When the legacy is conditional; the ligaty is not due, until 
the condition be per formed: And therefore if the legatee die 
before the condition is performed, the legacy is extin- 
guiſhed; except in ſome few caſes. Law of Teft. 241. 

If a legacy be given to a child, payable at his age of 
twenty one years, and the child dies before he attain that 
age; tho! the adminiſtrator of the child is intitled to the 
legacy, yet he ſhall not have it till ſuch time as the 
child, if he had lived, would have attained his age of 
twenty-one years. 2 Vern. 199. 2 P. Will. 478. 
Bur if a legacy be deviſed to x child payable at his age 
of twenty one years, and'if he dies before that age, then 
the legacy to go over to another; in this caſe, if the 
child dies before he attains the age of twenty-one, the 
fecond'Jegatee ſhall have the legacy immediately. 2 Vern, 
283%. 2 P. Will. 458. Vine. Deviſe. G. d. 35. 

o if a legacy be given to an infant, to be paid at his 
age of twenty one years, and the executors to pay intereſt 
for it until it becomes payable ;- if the infant dies before 
twenty- one, it is due preſently to the executor or admi- 
niſtrator of the infant: but if no intereſt was to be paid 
for it, then it ſhall not be paid until ſuch time as the in- 
fant would have come to twenty one in caſe he had lived; 
becauſe there it is a benefit the reftator intended to the 
executor by keeping it in his Hands; but in the other 
caſe it would be none, when intereſt Was payable. 2 
Frerm. 64. IS | 

So where the teſtator bequeathed to an infant 1000), 
payable at twenty one; and in the mean time the infant 
to have the yearly ſum of 201,- not amounting to the in- 
tereſt of the legacy given him. The infant died before 
twenty one. It was held by Raymond chief juſtice, Jeky! 
maſter of the rolls, and Eyre chief juſtice, that the exe- 
cutors of the infant ſhould wait for their legacy, till ſuch 
time as the infant had he lived would have been twenty 

| one; 
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one; it being unreaſonable that the executors of the in- 
fant, ſtanding in his place, ſhould be in a better caſe than 
the infant himſelf would have been had he been living; 
and it was to be preſumed, that the teſtator had made a 
computation of his eſtate, and conſidered when the ſame 
would bear and allow of the payment of this legacy ; and 
that no reaſon could be given, why an uncertain accident 
ſhould accelerate the payment of this legacy before the 
time, which was at firſt intended for that purpoſe. 2 P. 
Will. 335. 


Generally, it is to be conſidered, whether the time be, 
joined to the ſubſtance of the e or to the payment: 
If it be joined to the ſuhſtance of the legacy, and the lega- 
tee dies before the day, the legacy is gone; as if the teſ- 
tator give to B 1001 when he cometh to the age of twenty 
one years, and B dieth before, the legacy will not go to. 
his executors or adminiſtrators : But if the day be joined 
to the payment of the legacy, the executor or adminiſtra- 
tor of the legatee ſhall have the legacy, tho” the legatee 
die before the day; as if the teſtator bequeath 1001 to B, 


e and wills that it ſhall be paid to B when he attains the age 
1 of twenty one years, yet his executors or adminiſtrators 
e MW may recover the legacy when the time is expired that B 
& could have attained that age if he had lived. Law of Teft. 


232, 233. E | 155 6 
And this is agreeable to the rule of the civil law, which 
is, that if a legacy be deviſed to one generally, to be 
paid or payable at the age of twenty one, or any other 
age; yet this is ſuch an intereſt veſted in the legatee, that i 
-bis executor or adminiſtrator may ſue for and recover it; 
ud bor it is debitum in priſenti, tho ſoluvendum in futuro, the 
n- eme being annexed to the payment, and not to the legacy 
it ſelf; So if the legacy is made to carry intereſt; tho the 
words to be paid, or payable be omitted, it ſhall be an in- 
tereſt veſted. But if a legacy be deviſed to one at twenty, 
one, or iF or when he ſhall attain the age of twenty one, 
and the legatee dies before he attains that age, the legacy 
s lapſed. But where the legacy is to ariſe out of a real 
tate; this, by the better authorities, ſhall not go to the 
Fepreſentative of the legatee, but ſhall fink in the inheri- 
lance for the benefit of the heir, as much as if it was a 
portion provided: by a marriage ſettlement. But when the 
egacy is to be paid out of a perſonal eſtate, the above di- 
function hath been allowed of; and Cowper lord chan- 
Mor ſaid, that tho' it was at firſt introduced upon 2 — 
= 5 lender 
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before twenty one: the portion ſhall fink in the land. But 
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fender reaſons, and probably upon no other but from: 
conſtant willingneſs in the civil law to ſtretch in fayoy; 
of a particular legatee, agamſt the reſiduary legatee wh 
went away with the whole ſurplus of the perſonal eſtate; 
yet as the chancery hath now a concurrent juriſdiction 
with the ſpiritual court in matters of this nature, he 
thought it highly reaſonable that there ſhould be a cor. 
formity in their reſolutions, that the ſubje& might haye 
the ſame meaſure of juſtice, in which court ſoever he 
ſued. Law of Teft. 242, 243- | 
So, in the caſe of Baycot and others, againſt Cotton and 
others; Nov. 24, 1738. It was ſaid by the lord chan- 
cellor Hardwicke, that it is now ſettled, whether the 
portion charged upon land be given with or without in- 
tereſt, by deed or by will, if the perſon dies before the 
age at which it becomes payable, it ſhall fink into the eſ- 
tate. Tyr. Ath. 555. 

A. 1682. Smith and Smith. The teftator devifed 100 
to his daughter for her portion, chargeable upon a rel 
eſtate, and payable at twenty one ; and the daughter died 


it is otherwiſe, if no time had been limited for the pay- 
ment of the portion; for in that caſe it goes to the exe- 
cutor of the daughter. And there is no difference, whe- 
ther the portion is ſecured by ſettlement or by will, if it 
be to be raiſed out of a real eſtate, and the party dies be- 
fore it is payable ; for in either caſe it ſinks in the lands, 
2 Vern. 92. | 

H. 1690. Norfolk and Gilford, The teſtator by will 
charged his lands with 60001, for the child his wife was 
then enſient with, if it proved a daughter; with a clauſe 
of entry for non-payment. A daughter is born ; who 
dies. It was decreed, that the 6000 | ſhould not be raiſed 
for the benefit of her adminiſtrator. 2 Vern. 208. 

M. 1684. Bartholomew and Meredith. Thie teſtator de- 
vited lands to be fold for payment of portions to younger 
children, and one of the children dies after the portion 
was payable, tho' before the lands fold. It was held, that 
it being an intereſt veſted, his adminiſtrator ſhould have 
it. 1 Fern. 276. 

E. 1701. Fackſon and Farrand. The teſtator by wil 
gave 5001 to his daughter, to be paid by his executors at 
the age of twenty one out of his perſonal eſtate and the 
rents of his real; and if not raiſed by that time, the ex- 
ecutors to ſtand ſeiſed and take the rents till 5001 i. 
raiſed, and after payment gives the land to his 2 be 

| aughte! 
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daughter marries at eighteen, and dies under twenty one, 
leaving iſſue a daughter, The huſband takes adminiſtra- 


that by a ſale, tho* the land would produce little more 
than the 500 I. 2 Vern. 424. [But this, lord Hardwicke 
{aid, is an anomalous caſe, and no ſtreſs ought to be laid 
upon it. Tr. Att. 556.] | 

H. 1740. Lowther and Condon. Thomas Condon, ef- 


1 „ ye. 


e quire, dy his will gave unto his daughter Diana Condon 
e the ſum of 10001, to be raiſed and paid unto her, imme- 

diately after the deceaſe of her mother, out of her mo- 
d ther's jointure lands, with intereſt of fix pounds in the 


| hundred from the death of her mother til] the ſame ſhould 
le be paid, Thomas Condon dies. After which, his daugh- 
A ter Diana intermarries with Sir William Lowther, and 
le dies in the life time of her mother, Laſt of all the mo- 
{- ther dies. And Sir William Lowther, as adminiſtrator 
to his wife, brings his bill for the recovery of the 1000 l. 
It was inſiſted by the defendant the heir at law, that as 


zl the ſaid ſum was to be raiſed and paid out of the lands, 
ed and the late lady Lowther died before the time when this 
ut ſum became payable, namely, before the death of her mo- 


y- ther the teſtator's widow, the ſame ought to fink into the 
e- eſtate for the benefit of the heir, and ought not now to 


ol be raiſed. By Hardwicke lord chancellor : It is clear, if 
it this were to be paid out of a perſonal eſtate, it would 
e- have been tranſmiſſible to an adminiſtrator: It is indeed 


ds, true, that it hath been an eſtabliſhed rule in general, as 
to real eſtates, that where a legatee dies before the time 
ri of payment of the legacy, it ſhall fink into the eſtate ; 
745 dut with regard to portions or fortunes for daughters, the 
uſe circumſtance of the legatee is to be conſidered ; as where 
a portion is given to one immediately, payable when ſhe 
attaineth the age of twenty one or marrieth, and ſuch 
perſon dieth before either of the contingencies happeneth, 
de. BY it ought to ſink, becauſe the legatee wanted no perſonal 
get 3 but in this caſe, as lady Lowther was married, 
and lived married for ſome years, there is the leſs reaſon 
that i that it ſhould fink. And it was decreed, that this was 
121” na intereſt veſted, and as ſuch tranſmiſſible to the admini- 
ſtrator, and the legacy ſhould not ſink into the eſtate for 
the benefit of the heir at law. 

But it is ſaid, if a legacy be chargeable both upon the 
real and perſonal eſtate ; then-ſo much thereof as the per- 
ſonal eſtate will extend to pay, ſhall go to the executors or 
Aminiſtrators of the child; for in ſuch caſe, as fat as the 

| executor 


tion, It was held, that the portion ſhould be raiſed, and - 
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execytar or adminiſtrator elajms out of the perſonal eſtate, £0 
he ſhall fucceed according to the rule of the ſpiritual coun Ne 
where theſe things are determinable, altho' the infant legater 10 
dies before the portion or legacy becomes due: But ſo fy an 
as ſuch legacy is charged upon the land; the court d inf 
chancery will not countenance the loading of an heir, 
merely for the benefit of an adminiſtrator. 2 P. il. 
276, 601. LED 

But in the caſe of Jan and Clark, July 1, 1739. Lady pre 


Craven deviſed to Godfrey Clark (whom alfo ſhe made bee 


executor and reſiduary legatee) her meſſuage and tenement her 
in Lincoln's-Inn-Fields, and all her real and perſonal eſ. wh 
tate not otherwiſe diſpoſed of, to the intent that out of the ma 
ſaid real and perſonal eſtates fo deviſed, her ſeveral legacie leg; 
might be paid; amangſt which, ſhe gave to Thom 
Lewis, to be paid within one year and a half after he: WW in! 
deceaſe, 20001 in truſt and for the uſe of his daughte: WW 22" 
Mary Lewis, to be put out at intereſt, and the principil inte 
and intereſt to be paid to her at her age of eighteen, 
marriage, which ſhould firſt happen. Thomas Lewi por! 
died in the life time of the teſtatrix. Mary Lewis died 
about half a year after the teſtatrix, unmarried, There 3 
preſentative af Mary brought his bill to have the 20col ther 
paid to him. The defendant Clark admitted perſonal il. 
ſets ſuſcient, but ſubmitted to the court whether the exec 
plaintiff was intitled, and inſiſted that the houſe in Lin- next 
eoln's-Inn-Fields was in the firſt place charged with this the 
and that it was not a charge merely on the perſonal e. is g 
tate, but on the mixed fund of real and perſonal; and exec 
therefore the legatee dying before the day of payment, it 
ought to fink. By the lord chancellor Hardwicke : The 
infant dying before the time of payment to the truſtee, | WI bega 
am of opinion makes this legacy not raiſable for the bene- 


fit of the plaintiff her repreſentative. If a legacy is i- nal 


ven out of a perſong! eſtate payable at a certain time; t Wh 
if given at a certain time, and intereſt in the mean time; Wi £0 t. 
it is a veſted legacy. But the rule of this court as to h- bil 
gacies out of real eſtates is otherwiſe ; for if given at a i (ord: 
certain time, or payable at a certain time, yet if the leg2- 
tee dies before the time is came, it ſinks into the inheri- Wi tor e 
tance. So when a legacy is given out of à mixed fundol if orde 
real and perſonal eſtate, at a certain time, or to be paid at 
4 cextain time; the conſtruction is the ſame, as if given cuto 
out of a real eſtate only. There is but a flight difference, 4 
between the caſes of legacies given at a day, or payable I er ſh 
at a day; but the diſtinction is adhered to, only to gives 
| c 
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conſentaneous juriſdiction with the eccleſiaſtical courts : 
Nor is there any caſe that I know of, to warrant a diſtinc- 
tion between legacies given out of à mixed fund of real 
and perſonal eſtate, and out of real eſtate only. If the 
infant bad ſurvived the year and half (for the death of the 
truſtee makes no diſtinction) it would have been extreme- 
ly clear ſhe would have been intitled to the legacy; and 
if then ſhe had died before eighteen or marriage, her re- 
preſentatives would haye been intitled. But if this had 
deen merely perſonal ; as ſhe died within the year and half, 
her repreſentative could npt have been intitled : for the 
whole gift is in the direction of the payment; which 
makes that the ſubſtance. In the preſent cafe, it is nat a 
legacy merely out of a perſonal eſtate, but out of both 
funds, and the real charged in the firſt place an the eſtate 
in Lincoln's-Inn-Fields. And this conſtruction is more 
agreeable to the intention of the teſtatrix, as the ſum was 
intended clearly, as a portion for Mary: And the court 


always goes as far as it poſſibly can, to hinder the raifing 


portions out of land for the benefit of repreſentatives. 
Tr. Ath. 5 10. 
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38. It ſeemeth now tg be the general opinion, where 5,1. 


there is an expreſs legacy given to an executor, ang no de- 
viſe of the ſurplus, that ſuch ſurplus ſhall not go ta the 
executor, but thereof he ſhall be only a truſtee for the 
next of kin, and the ſame ſhall be diſpoſed accarding to 
the ſtatute of diſtributions, But where no expreſs legacy 
is given to the executor, there the ſurplus ſhall go ta the 
executor, if not otherwiſe deviſed in the will. Law of 
Teſt. 416, 417. 

M. 1687. Fofter and Munt. A man deviſed particular 
legacies to his children and grandchildren, and 101 apiece 
to his executors for their care; the ſurplus of the perſo- 
nal eſtate being 50001 and upwards. The queſtion was, 
Whether the ſurplus ſhould be a truſt for the children, or 
go to the executors. And it was decreed a truſt for the 


children. And the decree was affirmed in the houſe of 


lords, 1 Vern. 473. 2 Vern. 648. 

H. 1697. Earl of Briſtol and Hungerford. The teſta- 
tor deviſed lands to be fold for payment of his debts, and 
ordered that the ſurplus ſhould be deemed part of his per- 
ſonal eſtate and go to his executors, and gave to his exe- 
cutors 1001 apiece as a legacy. The queſtion was, Whe- 
ther the executors ſhould have the ſurplus to their own uſe, 
or ſhould diſtribute according to the ſtatute of diſtribu- 
tion, For the executors it was inſiſted, that the ſurplus 

| ſhould 


3 
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ſhould be part of his perſonal eſtate, and go to them, ani 


that he meant it to their own uſe; and his giving them x 


legacy of 1001 apiece cannot alter the caſe, for the ſur. 
plus perhaps might be nothing; and therefore he gave them 
the 1001, that they might at all events be ſure.of ſome. 
thing, and not to exclude them the benefit of the ſurplus; 
and this being a deviſe of the ſurplus, after debts and legas 


cies paid, cannot be a truſt in them, for then all their tru . 


is performed, when debts and legacies are paid. On the 
other fide it was ſaid, that the words in the will, that the 


ſurplus ſhould be part of his perſonal eſtate and go t0 hi; 


executors, were only intended to exclude the heir, who elſe 
would have had it, and not to give any greater intereſt to 
his executors than they would have had: otherwiſe. And 
of that opinion was the lord chancellor, who decreed that 
they were truſtees of the ſurplus for the next of kin. 1 Ale. 
Caſ. Eg. 244. EF 2475 20-7 | 
But where a man deviſed his library of books to ore, 
except ten books ſuch as his wife ſhould chuſe, and made 
her executrix; it was decreed, that ſhe ſhould not by this 
deviſe be excluded from the benefit of the ſurplus of the 
perſonal eſtate. T. 1704. Griffiths and Rogers. 1 Abr. 
Caſ. Eq. 245. | 

So where one not of kin, but a ſtranger, was made ex- 
ecutor, and had conſiderable legacies given him ; altho' it 
was decreed, in favour of the teſtator's two brothers, that 
the ſurplus ſhould be diſtributed, yet upon appeal to the 
houſe of lords, that decree was reverſed ; not barely as it 
ſtood upon the will, but that parol proof ought to be re- 
ceived in favour of the executor's title, conſiſtent with the 
will; and the proof being full, as to the teſtator's frequent 
declarations, that his executor, tho* a ſtranger, ſhould 
have the ſurplus, it was decreed accordingly. 1 Aor. £4. 
92 Fs 

This point, how far the executor ſhall be intitled to the 
ſurplus, altho' he be not by the expreſs words of the will 
appointed reſiduary legatee, having been long litigated; 


in the year 1725, King then lord chancellor brought 3 


bill into the houſe of peers (which paſſed that houſe) to 
ſettle the point : but it was thrown out by the houſe of 
commons. The bill was to have ſettled it for the benefit 


of the executor, Str. 569. 


But ſince that time, the general rule ſeemeth to have 
been, that where executors have legacies given them, and 
the ſurplus is not ſpecially deviſed, they ſhall be truſtees 
of the ſurplus for the next of kin, unleſs there appear 4 

; | : 4 E 
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the will ſpecial circumſtances of the teſtator's intention tb 
the contrary. 

In the year 1736, Sir Foſeph Jeſyll, ſpeaking of the caſe 
of Fofter and Munt, faid, It had been often urged, that 
that caſe turned upon fraud ; but that he had looked into 
all the proceedings, and there was no ſuch thing pretend- 
ed, but the whole turned upon this,—that as the executors 
legacy was N fot their care, unleſs ſuch care was to turn 
to the beneht of others, and not of themſelves, the will 
would be abſurd ; and therefore it neceſſarily followed, that 
the teſtator deſigned them only to be truſtees for the next 
of kin; and tho* no ſuch declaration was made, yet the 
legacy being given generally, the law made the ſame con- 
ſtruction, and it was for their care; it being impoſſible to 
imagine, that the teſtator would give a general legacy, 
if he intended the executors ſhould take the whole. 2 Abr. 
Eq. Caf. 443: | 

And in the caſe of Newftead and e ary July 15, 
1740. The teſtator William Lawſon directed 30001 out 
of his ſtock in trade, to be laid out in lands to be ſettled 
to the uſe of his firſt ſon in tail male, with remainders 
over; and as to all the reft and reſidue of his joint ſtock 
and partnerſhip in trade, he gave it to John Senior his ex- 


was, that Allen Fohnſon his ſon in law and the ſaid Jahn 
Senior agree to be partners, and enter into articles as 
counſel ſhall adviſe; and as to his ſaid deviſe to Jahn Se- 
it nor, he declared the ſame to be in truſt only for his daugh- 
e- ter Elizabeth Johnſon, for her ſole and ſeparate uſe — 
he her life, and for fuch other uſes and purpoſes as ſhe ſhoul 
nt appoint by any deed or writing in her life time, or by het 
ld laſt will and teſtament, notwithſtanding her coverture 
; and his will was, that the faid Allen Johnſon, his daugh- 
ter's huſband, ſhould have nothing to do with the fame, 
he or receive any part thereof, otherwiſe than as joint part- 
vill ner. Then the teſtator, after giving ſeveral directions a- 
d; bout the partnerſhip, makes his daughter Elizabeth Fohn- 
t 2 ſm ſole executrix. The teſtator died. And his debts 
and legacies being paid, there remained a large ſurplus ; 
for an account of which the bill was brought, and that 
the executrix might be a truſtee of the ſame for the next 
of kin to the teſtator. By the lord chancellor Hard- 
wicke: The caſes in regard to excluding executors from 
taking the ſurplus of the perſonal eſtate, by reaſon of the 
particular legacies before given to them, have been very 
various, and undergone different determinations; accord- 
Vor. IV. 18 ing 


ecutors adminiſtrators and aſſigns; and his will and deſire 
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ing to the different circumſtances and opinions and way 
of reaſoning of different perſons concerning them; and 
it is abſolutely impoſſible to reduce all thoſe. caſes to any 
certain general rule, without ſome contrariety between 
them. But 1 think the preſent caſe a very plain one, that 

the executrix here ſhould not be excluded from the ſur. 
plus. The law is clear, that where a man makes his 
will, and an executor ; it is a gift in law of all his per- 
ſonal eſtate to him. So is the rule of the eccleſiaſtical 
court. Therefore it is, that where a ſuit. is brought in 
| ſuch caſe for a diſtribution of the reſiduum undiſpoſed of 
by the will, this court will prohibit them from proceed- 
ing in ſuch ſuit ; becauſe they are bound to give the reſi. 
duum to the executor. And this court interpoſes upon a 
ſuppoſed truſt in the executor, of which that court has 
no cognizance. And I remember ſome caſes, one at the 
latter end of queen Anne's time, and another fince, and 
another when I fate as chief juſtice in the. king's bench, 
where ſuch prohibitions have gone. So that the ground 
upon which executors have been in any caſes compelled 
to diſtribute the ſurplus, has been, upon certain circum- 
ſtances in equity, which have induced a violent preſump- 
tion, amounting to evidence, that the executor was in- 
tended only a truſtee. —— The firſt caſe was Fo/ter and 
Munt ; where it was ſent to the maſter to inquire what 
the ſurplus amounted to. And I have heard, that aroſe 
in a great meaſure from an ill opinion the lord chancellor 
Jefferies had of the executor's behaviour in obtaining that 
will. And it being reported to amount to 5000 |, he 
thought that it was abſurd to ſay the teſtator would hae 
given the executor ſo ſmall a legacy as 101 for his care 
and pains, if he had meant at the ſame time to give him 
the ſurplus. But there was no particular evidence of any 
fraud in the caſe, but only ſuch a general charge in the 
bill. So that the decree was founded wholly on that ſingle 
point. From that time, it was taken, that where a le- 
gacy was given to an executar for his care and trouble, 
without any diſpoſition of the ſurplus, that he ſhould be 
conſidered as a truſtee. And that was founded upon good 
reaſon : for ſuch a legacy for care and pains, was a plain 
declaration of the teſtator's intention, that as to the ref, 
the executor ſhould not take it to his own uſe ; for it were 

- ridiculous to ſuppoſe, that the teſtator ſhould give him a 

| ſmall legacy for his trouble in managing an eſtate for him- 
elf, Afterwards the court went further in the like 
kind of reaſoning, and held, that where a particular le- 
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for care and pains, even this would exclude him from the 
ſurplus, becauſe of the abſurdity (as no doubt there would 
be) in giving him ſome, and giving him all. From whence 


the court raiſed an implication, that fince the teſtator had 


given him a part, he never intended him the whole, And. 
this point is now eſtabliſhed : tho? it was at firſt objected, 
that the particular legacy might be owing to a doubt of 
the teſtator, that the whole perſonal eſtate might not 
prove more than ſufficient to pay all the legacies; in which 
caſe the executor could have nothing. For which reaſon 
the teſtator might be unwilling to leave him to the chance 
of the ſurplus, but would fecure ſomething to him by a 
particular legacy, and then in caſe of a deficiency he 
would abate only in proportion. However, this point 
has been now long eſtabliſhed, and is not to be contro- 
verted by ſuch an argument. And I remember in the 
caſe of Farrington and Keetly, lord Macclesfield ſaid, that 
he had conſulted Mr Vernon, who had then left the bar, 
who told him that he did not then trouble himſelf with 
taking notes of modern reſolutions upon this point; be- 
cauſe he looked upon it to be as plain and ſeitled, as that 
an eſtate to a man in fee ſhould deſcend to a man and his 
heirs, Other caſes have been determined in favour of 
the next of kin, upon the circumſtances of proximity of 
blood : But theſe determinations have been overruled in 
later caſes ; becauſe that reaſoning might produce great un- 
certainty, For if that diſtinction were to be admitted, 
then a diſtinction would ariſe as to thoſe of a nearer de- 
gree of kindred and thoſe who are more remote ; and if 
the teſtator's eſtate was to depend on ſuch circumſtances, 


it would bear a very uncertain conſtruction.—— I mention 


theſe things to lay them out of the caſe : For the ground 
of my determination is, that this legacy is given to a wile, 
of ſtock in trade, in truſt for her ſeparate uſe, and under 
very particular circumſtances. The intent of the teſtator 
is manifeſt, He gives the particular legacy in truſt for the 
wife, who was his daughter; becauſe otherwiſe it would 
have paſſed to the huſband as his abſolute property; for 
tho upon her death it would have paſſed from her to the ad- 


miniſtrator de benis non, yet the huſband would have it in 


point of property and intereſt, as he would be intitled to 
it after the debts and legacies were paid out of the aſſets: 
Which reaſon does not extend to the reſiduum; for that it 
does not appear but he intended the huſband ſhould have 


that as well as his daughter; and no implication can ariſe 
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oncy Was given to the executor generally, without ſaying 
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tainly true; becauſe it implies nothing which makes an 


that the truſtee may enter into partnerſhip with the ſon, 


| ſpecifick legacy of ten books. And in the caſe of Joe: 


tion that it is improbable the teſtator would have made 
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upon a will but by a neceſſary conſtruction; if ſo, the 
teſtator had no occaſion to make an expreſs deviſe of that 
in truſt, as he did of the other. —lIt was ſaid in the argu- 
ment of this cauſe, that a particular legacy given in truſt 
for an executor, will have the ſame effect in point of law, 
and bar him of the reſiduum, as much as if the legal in- 
tereſt of the legacy were given him. And that is cer- 


difference between ſuch a deviſe in truſt and an abſolute 
one: but, as I ſaid before, here was a particular reaſon 
why this legacy was expreſsly given in truſt, for the huſ- 
band could not have been otherwiſe excluded; and it is, 


and he is to improve the ſtock for the ſeparate uſe and 
benefit of the wife ; which prevents the common impli- 
cation, that the reſiduum ſhould not paſs. Therefore! 
think there is no ground in this caſe, to make the execu- 
trix account for the ſurplus ; and as to that, the bill muſt 
be diſmiſſed. 

So in the caſe of Blinkhorn and Teaſt, in the year 1750: 
The teſtator gave a pecuniary legacy to A. and another 
of a different value to B. both infants, and made them 
his executors. - The queſtion was, as to the reſidue of 
his perſonal eſtate, whether it ſhould reſult to the next of 
kin, or go to his executors. By the lord chancellor 
Hardwicke : Though the law cus the whole perſonal 
eſtate upon the executor; yet as a will is to be conſtrued 
chiefly according to the intention of the teſtator, if it ap- 
pear manifeſtly bis deſign that the executor ſhall not haw 
it, it ſhall be diſtributed by this court. As where a ſpe- 
cifick legacy is given to an executor, he ſhall not have 
the reſidue; as it would be abſurd to think, that the 
teſtator after he had given him what he thought conve- 
nient, ſhould alſo intend to give him the whole reſidue, 
which would include the particular legacy, Yet in many 
caſes this conſtruction may be improper ; and therefore 
the rule of law has been faffered to take place, As in the 
caſe of Grifith and Rogers, where the executrix had a 


and Meſtcomb (Prec. Ch. 316.) where a man, poſſeſſed 
of a long term, deviſed it to his wife for life, and after 
her death to the child ſhe was then enfient with, and 
made her executrix, For in this caſe it was neceflary to 
deviſe the term to her ſpecifically, for the ſake of the 
limitation to the child. In the preſent caſe, not to men- 
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theſe perſons who are infants his executors, merely for 
the purpoſe of diſtributing his perſonal eſtate, without any 
benefit to themſelves ; it was very proper he ſhould give 
them theſe legacies, tho' he might intend they ſhould 
after have the reſidue ; for they do not take the legacies, 
as they will the reſidue; for this they are intitled to jointly 
and equally, and the ſurvivor will take the whole. But 


them different and ſeparate. And it- cannot be inferred 
that the reſidue includes the particular legacies ; for as 
they are bequeathed, the legatees are intitled to them in 
ſeveralty, and with different intereſts ; whereas if he had 
not ſeparated them, they would have devolved jointly, 
and otherwiſe than he intended they ſhould. And he de- 


creed the reſidue to the executors. 


39. By the ſtatute of the 29 C. 2. c. 3. No deviſe in wits, how re- 


writing of lands tenements or hereditaments, or any clauſe vocable. 


thereof, ſhall be revocable, otherwiſe than by ſome other will or 
calicil in writing, or other writing declaring the ſame, or by 
burning, cancelling, tearing or obliterating the Hate by the 
teftator himſelf, or in his preſence and by his directions and 
conſent ;, but all deviſes and bequeſts of lands and tenements ſhall 
remain and continue in force, until the ſame be burnt, can- 
celled, torn, or obliterated by the teſtator or by his directions in 
manner aforeſaid, or unleſs the ſame þe altered by ſome other 
will or codicil in writing, or other writing of the deviſar, 
ned in the preſence of three or four witneſſes declaring the 
ſame, . a | 

And no will in writing concerning any goods or chattels or 
perſonal eſtate. ſhall be repealed, nor ſhall any clauſe deviſe or 
bequeſt therein be altered or changed, by any words, or will by 
word of mouth only, except the ſame be in the life of the teſta- 
tor committed to writing, and after the writing thereof read 
unto the teſtator, and allotued by him, and proved to be ſo done 
by three witneſſes at the leaſt. ſ. 22. 

Otherwiſe than by fome other will, or other writing of the 
æviſa- ſigned in the preſence of three or four witneſſes] 
H. 1689. Eccleſton and Speke. Lady Speke by will gave 
her lands to one and his heirs. Afterwards ſhe made an- 
other will, by which alſo ſhe gave her lands to the ſame 
man and his heirs ; but this laſt will was held void to 
pals lands, becauſe the witneſſes did not ſubſcribe it in 
her preſence, It was objected, that this was good how- 
ever as à revocation of the former will. But by the 
court; It cannot operate as a revocation, becauſe con- 
trary to her apparent intent. To revoke by a will, with- 
in the words of the ſtatute, muſt be by a will atteſted by 
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three witneſſes, and ſubſcribed by them in the preſence 


of the teſtatrix, which this will was not. Cartb. 81. 


H. 1716. Onyons and Tryers. A man makes his will 
duly executed and atteſted, and at the ſame time in like 
manner executes a duplicate thereof, Some time after, 
having a mind to change one of his truſtees, he orders 
his will to be written over again, without any variation 


whatſoever from the firſt, ſave only in the name of that 


truſtee, And when it was ſo written over, he executes 
it in the preſence of three witneſſes, and the three wit- 
neſſes ſubſcribed their names, but not in his preſence, 
After this, the teſtator cancels the duplicate, by tearing 
off the ſeal; and then dies. The queſtion was, whether 
this ſecond will, not being good as a will to paſs lands, 
ſhould yet be a revocation. of the firſt ; and if it ſhould 
not, whether the cancelling the other ſhould be a revoca- 
tion thereof within this ſtatute. And it was decreed, 
that neither the making the ſecond, nor the cancelling of 
the firſt, was a revocation thereof, tho' in the ſecond 
there was an expreſs clauſe that he did thereby revoke all 


former and other wills : wherein the lord chancellor took 


this diſtinction, that the ſecond was not intended barely 
a revocation of the firſt, ſo as to ſignify his intention of 


dying inteſtate ; but it was intended as an effectual will 
to paſs the lands to the perſons, and in the manner there- 


by deviſed; and therefore if it was not good as a will to 
that purpoſe, it was no revocation of the firſt, 1 Ar. 
Eg. Caf. 408. | 

But if a man cancels or revokes either the duplicate or 
original will; this, it is ſaid, is an effectual avoiding of 
both: they being both but one will, and therefore mult 
ſtand or fall together. Id. 

E. 1754. Ellis and Smith, A man makes a will, and 
by it revokes a former will. The only proof of the ex- 
ecution of this latter will was, by three witneſſes, who 
did not ſee him ſign or ſeal it, but upon their being called 
in he acknowledged it to be his handwriting and ſeal, 


pointing with his finger to the will; upon which they 


atteſted it. Two queſtions aroſe: 1. Whether conſider- 
ing this as an original will, it is well executed. 2. If it 
is, whether it be well executed as a revocation, becauſe 
by the ſtatute it ought for this purpoſe to be /igned in 
preſence of the witneſſes. By the lord chancellor Hardwicke: 
As to the former queſtion, if this had been res integra, it 
would have been a matter of doubt with me; but it is 705 
adjudicata, and muit now be taken as deciſiye. Hun 
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caſes. where an atteſtation by three witneſſes at different 
times is held good, are authorities in point; for they 
muſt all be founded upon the proof of this very fact, the 
acknowledgment. of the teſtator that it was his hand- 
writing. It could not be a different execution before 
each witneſs, for then there would be three executions, 
and the act would not be complied with, as it requires 
three witneſſes to one execution: and as to the ſealing, 
—putting any thing on the ſeal, as a finger, animo ſig- 
nandi, is good enough. But he ſeemed to think that 
ſealing was not /igning within the ſtatute, contrary to the 
obiter opinion in Lemain and Stanley (3 Lev. 1.) As 
to the ſecond, he ſaid, that the words ſigned in the pre- 


fence of three witneſſes, refer to the next preceding words 


[other writing] only, and not to a will or codicil; and 
ſo it was determined (3 Mod. 218.) in the caſe of Hoyle 
and Clarke. | 

But where there was a deviſe of lands to one, and af- 
terwards the deviſor by a will duly executed and atteſted 
deviſed the lands to another who was a papiſt ; it was 
decreed, that both the deviſes were void: for tho” the lat- 
ter was void as a will, yet it was good as a revocation. 
2 Abr. Eg. Caf. 771. 

But a will which will paſs perſonal eſtate, is not a ſuf- 
ficient revocation of a former will whereby a real eſtate 
is deviſed. | Comyns 451. 

And altho' the ſtatute ſays, that no will in writing 
concerning perſonal eſtates ſhall be repealed by word of 
mouth only, except the words be put into writing, and 
read to and allewed by the teſtator, and proved to be fo 


done by three witneſſes ; yet where a man by will in 


writing deviſed the reſidue of his perſonal eſtate to his 


wife, and ſhe dying, he afterwards by a nuncupative co- 


dicil bequeathed to another all that he had given to his 
wife, this was reſolved to be good-: for by the death of the 
wife, the deviſe of the reſidue was totally void; and the 
codicil was no alteration of the former will, but a new 
will for the reſidue. 1 Abr. Caſ. Eg. 408, | 

Alſo, the ſtatute hath hot taken away revocatians of 
wills by act of law; as if the teſtator afterwards make a 
teoftment, or do any other act inconſiſtent with the will: 
» ſuch revocation remains as before the ſtatute. Carth. 

1. | 
If a man deviſes lands to one and his heirs, and after- 
wards mortgages the ſame lands to another for years or in 
fc; tho' a mortgage in fee is a total revocation at law, 
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yet in equity it ſhall be a revocation pro tanto only. 1 
Abr. Eg. Caf. 410. | 

And the reaſon is, becauſe a mortgage is not conſidered 

as a conveyance of the eſtate, but only as a charge upon 


it; being merely a ſecurity, and in the conſideration of 


equity carries only a chattel intereſt, the creditor gains 
nothing real, it affords no dower, and goes to execu- 
tors. Sparrow and Hardcaſtle, May 6. 1754. 

But if lands be deviſed to one in fee, and afterwards 
mortgaged to the ſame deviſee ; this is a revocation in tots, 
being inconſiſtent with the deviſe : but if the mortgage 
had been to a ſtranger, it had been a revocation guoad the 


mortgage only. Prec. Cha. 514. 


If a man ſeiſed in fee, deviſes it to one in fee or for 
life, and afterwards makes a leaſe to another for years; 
this, even at law, ſhall not be a reyacation but during the 
years. 1 Rolls Abr. 616. 

So if a huſband poſſeſſed for forty years, deviſes it to his 
wife, and after leafes the land to another for twenty years, 
and dies; this leaſe is not any revocation of the whole 
eſtate, but only during the twenty years, and the wife 
ſhall have the reſidue by the deviſe. Id. 

But where a man ſeiſed of a leaſe for lives, deviſed it, 
and afterwards ſurrendered the old leaſe, and took a new 
one to him and his heirs for three lives ; it was decreed, 
that this renewal of the leaſe was a revocation of the will 
as to this particular. For by the ſurrender of the old 
leaſe, the teſtator had put all out of him, had deveſted 
himſelf of the whole intereſt ; ſo that there being nothing 
left for the deviſe to work upon, the will muſt fall, and 
the new purchaſe, being of a freehold deſcendible, could 
not paſs by a will made before ſuch purchaſe. 3 P. Wil. 
166, 170. 

Tho' a covenant or articles do not at law revoke a will; 
yet if entred into for a valuable conſideration, amounting 
in equity to a conveyance, they muſt conſequently be an 
equitable revocation of a will, or of any writing in na- 
ture thereof. 2 P. Mill. 624. 

A woman's marriage, is alone a revocation of her will. 
Id. | 
A man by his will gave his four daughters 6001 apiece, 
and afterwards married his eldeſt daughter to the plaintiff, 
and gave her 7001] portion. After that, he makes a co- 
dicil, and gives 1001 apiece to his unmarried daughters, 
and thereby ratiſes and confirms his will; and dies. The 
plaintiff preferred his bill for the legacy of 6001 given fe 

is 
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his wife by the ſaid will. It was held by the maſter of 0 
the rolls, that the portion given by the teſtator in his life 
time ſhould be intended in ſatisfaction of the legacy. And ; 
it was agreed to be the conſtant rule, that where a legacy I 
is given to a child, who afterwards, upon marriage or other- | | 
wiſe, receives the like or a greater ſum, it ſhall be intended in 
ſatisfaftion of the legacy, unleſs the teſtator declares his in- 
tention to be otherwiſe. And it was ſaid, the words of 
ratifying and confirming do not alter the caſe, tho they 
amount to a new publication ; being only words of form, 
and declare nothing of the teſtator's intent in this matter. 
2 Freem. 224. Irod and Hurſt, M. 1698. | 

A man made a will, and appointed one (who was no 
relation) to be his executor. He afterwards went abroad, 
where he became a governor of one of the plantations, 
and ſent over for an Engliſh woman of his acquaintance, 
whom he married, and had children by ; and died, with- 
out an actual revocation of his will: Yet it was deter- 
mined, that this total alteration of his circumſtances was an 
implied revocation. 1 P. Will. 304. Eyre and Eyre. 

So in the caſe of Lugg and Lugg, M. 8 N. Before the 
delegates, One being fingle made his will, and devifed 
all his perſonal eſtate. Afterwards he married, and had 
ſeveral children, and died without other will or diſpoſi- 
tion. It was ruled, that there being ſuch an alteration in 
his cſtate, and circumſtances ſo different at the time of 
his death from what they were when he made the will, 
here was room and preſumptive evidence to believe a re- 
vocation, and that the teſtator continued not of the ſame 
mind, 2 Salk. 592. L. Raym. 441. | 

And in the cafe of Brown and 7 homſon, T. 1702. The 
lord keeper was of opinion, that alteration of circum- 
ſtances may be a revocation of a will of lands, as well as 
of a perſonal eſtate ; notwithſtanding the ſtatute, which 
Loth not extend to an implied revocation. 1 Abr. Cal. 


Eg. 413. 
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IV. Of the probate of wills, and adminiſtration 
| of inteſtates effects. 


Which chapter divides itſelf into two parts; viz 


I. Of the probate of wills. 
II. Of the adminiſtration of inteſtates effetss, 


And, . IRIS! 
I. Of the probate of wills. 


Origin of the ju- I» * appears to have been a matter of great contro- 
1 


verſy, to whom the probate of wills and granting 
adminiſtration did originally belong, and whether theſe 
were matters intirely of eccleſiaſtical cognizance ; but it 
ſeems now to be the better opinion, that the probate of 
teſtaments did not originally belong to the ecccleſiaſtical 
juriſdiction, but to the county court, or to the court 
on of the reſpective lord of the manor where the teſta- 
tor died, as all other matters did. 2 Bac. Abr. 398. 
The truth is, there were wills before there was any ec- 
cleſiaſtical juriſdiction ; and conſequently, the cognizance 
thereof pertained then ſolely to the civil magiſtrate. Af- 
ter the eſtabliſhment of chriſtianity and of the eccleſiaſti- 
cal juriſdiction in England, until the time of the con- 
queſt, the courts eccleſiaſtical and temporal were con- 
joined, the biſhop and earl ſitting together for the tranſ- 
action of buſineſs in the county court. Upon the ſepa- 
ration of the courts in the time of king William the fiſt, 
it doth not appear unto which of the two juriſdictions the 
cognizance of wills immediately acceded. But fo early 
as the reign of king Henry the firſt, Sir Henry Spelman 
obſerves, that in_ Scotland the cognizance of wills be- 
longed to the eccleſiaſtical juriſdiction; and he adds, 
doubtleſs then alſo in England. And Glanvil doth tel- 
tify thus much in the time of king Henry the ſecond; 


who faith, that if there be any diſpute concerning a tel- 


tament, the ſame is to be heard and determined in the 
court chriſtian. Spelm. Rem. 132. 


And 


Wis. Probate. 15 5 


And in the preamble of the ſtatute of the 18 Ed. 3. ſt. 
3. c. 6, it is expreſſed, that cauſes te/famentary netoriouſly 
pertain » the cognizance of holy church, 

Nevertheleſs, from the conſtitutions and laws which 
were made of ancient time anos lords of manors de- 
taining the goods of the deceaſed in prejudice of their cre- 
ditors, of their families, and of their ſouls; it ſeemeth 
that the lords of manors did for ſome time retain a juriſ- 
dition with reſpect to the goods of their deceaſed vaſſals. 
And from this ſource poſſibly may be deduced the power 
of granting probate of wills and adminiſtration of inteſ- 
tates effects that ſtill remaineth in divers manors. Which 
power having been enjoyed time out of mind, and with- 
out interruption, is allowed to be good, And where the 
lord of a manor hath the probate of teſtaments within his 
manor, if ſuch will be proved in the eccleſiaſtical court, 
a prohibition lieth ; becauſe the juriſdiftion thereof be- 
longeth to another: elſe the party might be doubly vexed. 
5 Co, 73. 2 Bac. Abr. 402. 
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F But, excepting in ſuch like particular caſes, it is no if 
i certain, however it might have been formerly, that the | 
of ſpiritual court is the wn court that hath juriſdiftion of | 
bse probate of wills; and, as incident to ſuch juriſdiction, 
: ki hath power to determine all thoſe matters that are ne- 1 
«. ceſſary to the authenticating thereof. 2 Bac. Abr. 398. 1 
And the reaſon why the probate of teſtaments hath been ql | 
. given unto ſpiritual men is, becauſe it is to be intended, al 
85 that they have more knowledge what is for the profit and i 
a. benefit of the ſoul of the teſtator, than laymen have; and 4 
gl. that they will look more than laymen, that the debts of 


gs the deceaſed be paid and ſatisfied out of his goods, and 
* that they will ſee his will performed, ſo far as his goods 
will extend. Perk. 213. 
95. 2. And, generally, the perſon before whom the teſta- pinoy. 
ft ment is to be proved is the biſhop of the dioceſe where the 
3 teſtator dwelled, or his officer. Swin. 427. 
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* Archdeacons, as ſuch, have no power to grant probate 

*. or commit adminiſtration, altho' moſt archdeacons in f 
* England do it; but they do it not as archdeacons, but t 
16s, d a preſcriptive right. Gilf, 478. 1 
ref. . But there are alſo certain peculiar eccleſiaſtical ju- peculiar. | 
1 nidiftions, where by preſcription or compoſition, or other 1 


tel. ppecial title, the probation and approbation of the teſta- 
the ments of ſuch as dwell and die within thoſe places, doth 
?ppertain to the judge of that peculiar, Swin. 427. 


Concerning 


1565 Wells. Probate, 


Concerning which it is ordered by Canon 126, 28 fol. 


g loweth: Whereas deans, archdeacons, prebendaries, par- th 
ſons, vicars, and others exerciſing eccleſiaſtical jure. 5 

tion, claim liberty to prove laſt wills and teſtaments of ” 

perſons deceafed within their ſeveral juriſdictions, having = 

no known or certain regiſters, nor publick place to keey bt 

their records in, by reatoh whereof many wills rights and 4 


legacies, upon the death or change of ſuch perſons and bil 
their private notaries, mifcarry and cannot be found, to 4 
the great prejudice of his majeſty's ſubjects; we there- 0 
fore order and enjoin, chat all ſuch poſſeſſors and exer- 


cifers of peculiar juriſdiction, ſhall once in every year | 
exhibit into the publick regiſtry of the biſhop of the dio- 1 
ceſe, or of the dean and chapter, under whoſe juriſdic- wh 
tion the ſaid peculiars are, every original teſtament of tel 
every perſon in that time deceaſed, and by them proved * 
in their ſeveral peculiar juriſdictions, or à true copy of 2 
every ſuch teſtament, examined, ſubſcribed and ſealed by hi 
the peculiar judge and his notary, Otherwiſe if any of 
them fail ſo to do, . the biſhop of the dioceſe or dean and * 
chapter, unto whom the faid juriſdictions do reſpectively b 
belong, ſhall. ſuſpend the ſaid parties and every of them wil 
from the exerciſe of all ſuch peculiar juriſdiction, until 
they have performed this our, conſtitution. #5 
Archbiſhop's 4. All teſtaments are proved and adminiſtrations grant- Tm 
1 ed in the prerogative court of the ſeveral archbiſhops re- ble 
Aba. ſpectively, where the party dying within the province of * 
ſuch arehbiſhop hath bona notabilia in ſome other dioceſe * 
than where he dieth. 4 It. 335. | of 
And this power is reſerved in the ſtatute of frauds and * 
perjuries ; by which it is provided, that notbing in the ſad * 
flatute ſhall extend to alter or change the juriſdiction or rig 1 A 
probate of wills concerning perſonal eſtates, but that tht 1 4 
prerogative court of the archbiſhop of Canterbury and other er- ® 
clgſiaſtical courts, and other courts having Tight to the probate 2 
ſuch wills, ſhall retain the ſame right and power as they had * 
befare in every reſpeft : ſulject nevertheleſs to the rules and fr 
directions f the ſaid act. 29 C. 2. c. 3. ſ. 24, * 
And by the ſtatute of the 23 H. 8. c. 9. (which di- of t 
recteth that perſons ſhall not be cited out of their pppe! 1 
dioceſe) it is enacted, that the ſame ſhall not extend to tht 16 | 


prerogative of the archbiſhop of Canterbury, for calling am 
perſon out of the dioceſe where he ſhall be aw % Nel | ng” the 
of any teſlament ; nor ſhall be in any wife prejudicial to tht 
archbiſhop of York, concerning probate of teflaments within his 
province and juriſdictian, by reaſon of any prerogative. ſ. ; ö 
8 
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The law concerning this matter is, that five pounds is 
the ſum or value of notable goods. But where by com- 
poſition or cuſtom in any county, bona notabilia are 
rated at a greater ſum, the ſame is to contmue unaltered : 
as in the dioceſe of London, it is ten pounds by compo- 
ſition. 4 1nft; 335. | 

If he who dieth had goods in both dioceſes, to the 
amount of 51 in the whole ; the ſame ſhall be bona nota- 
bilia, and conſequently under the archbiſhop's juriſdic- 
tion. 1 Rolls Abr. og, 90g. 


Rolle ſays, If a man dieth in one dioceſe, not having 


any goods there, but had bona notabilia in another dio- 
ceſe; this ſhall be ſufficient bona notabilia for the arch- 
biſhop to grant adminiſtration : becauſe the ordinary 
where he dieth, by the law is to take as great care of the 
teſtator and of his goods, as the other ordinary where the 
goods are. And he faith, Mr Selden told him, that he 
had been informed by thoſe of the court chriſtian, that 
this is the uſual courſe there. 1 Rols Abr. go. 

But if a man die upon a journey, the goods that he 
then hath about or with him, ſhall not be as bona no- 
tabilia, to cauſe adminiſtration to be committed or the 
will to be proved in the prerogative, Swin. a. 438, 
„ the ſtatute of the 4 An. c. 16. I hereas great trou- 
ble and expence-is frequently occaſioned to the widows and or- 
phans of perſons dying inteſtate to monies or wages due for 
work done in her majeſty's yards or docks, by diſputes happening 
about the authority of granting probate of the wills and letters 
of adminiſtration of the goods and chattels of ſuch perſons ; for 
the preventing thereof, it is enacted, that the power of grant- 
ing probates of the wills and letters of admimiſtration of the 
grods and chattels of ſuch perſons is hereby declared to be in the 
ordinary of the dioceſe or ſuch other perfons to whom the ordi- 
nary power of probate of wills- or granting letters of admini- 
ftration do belong, where ſuch perſons ſhall reſpectively die; 
and that the wages or pay due from the queen to ſuch perſons 
for work done in any of the yards or docks, ſhall not be taken 
or deemed to be bona notabilia whereby to found the juriſdiction 
of the prerogative court. ſ. 26. 

Debts owing to the teſtator are bona notabilia, as well 
as goods in poſſeſſion. 1 RolPs Abr. go. Kc 

And they ſhall be bona notabilia in that dioceſe where 
the bonds or other ſpecialties be, and not where the debtor 
inhabits, x RolPs Abr. qog. , 


*- 4 


| -But 


157 


158 | Wills, Probate. 
But if the debts be only by compact, without ſpecialty, 
then they are to be efteemed bona notabilia in that placy 
where the debtor is. Went. 46. | 

Fudgments obtained in the courts at Weſtminſter, upon 
actions laid in the country, are bona notabilia, not where 
the action was laid, but where the judgment was obtained, 

becauſe the record is there. Carth. 148. | 


E. 12 V. Hilliard and Cox. In debt by an adminiſtra. lh 
tor on an adminiſtration committed by the biſhop of Lon- th 
don, the defendant pleaded in bar, that the inteſtate at di 
the time of his death was reſident in another dioceſe. And 
it was held good upon demurrer. And by the court; af 
The {imple contract debts are perſonal, and adminiſtration by 
muſt be committed of them where the party dies. And ſu 
if a man have two houſes in ſeyeral dioceſes, and lives th 
moſt at one, but ſumetimes goes to the other, and being gr 

there for a day or two dies; adminiftration of his perſo- an 
nal eſtate ſhall be granted by the- biſhop of this dioceſe, C01 
for he was commorant there, and not there as a traveller, ri 
1 Salk. 37. | | pe 

A bill of exchange ſhall be ſaid to be bona notabilia ba 
where the debtor is, and not where the bill is; for it i the 
no ſpecialty in law: for if an executor pays debts upon lie 
ſimple contract, or ſuffers judgment to paſs againſt him; nat 


in ſuch actions he may plead ſuch payment or judgment of 
in bar to an action upon a bill of exchange. 3 Salk. 164. 
Yeoman and Bradſhaw. dh 

In caſe lands be given to executors for payment of 1 
debts or legacies; it ſeemeth that this ſhall not be bona en 
notabilia, altho' it be aſſets. Went. 46. | 

Where one dies poſſeſſed of goods in London and Dub- di 
ln; in that caſe the reſolution ſeems to have been, that to 1 
the archbiſhop of Canterbury by his prerogative was to fan 
grant adminiſtration of the goods in London, and the ter! 


. archbiſhop of Dublin for thoſe in Dublin. Gb. 472. 1 
In caſe one have bona notabilia both in the province of ſhal 
Canterbury and in the. province of Vork; the will muſt mor 
be proved either. before both metropolitans, if within bad 
each of their juriſdiction there be bona notabilia in divers tum 
dioceſes; or elſe, if there be not ſo in any of the places, the 
then before the particular biſhops in thoſe ſeveral dioceſes tha 
where the goods are. Went. 46. | fag 
Or, if within the one juriſdiction metropolitan the teſ- ny 
tator had goods in divers dioceſes, and in the other but Jud, 
in one dioceſe ; then in the one place is the will to be gat 


proved before the archbiſhop, and in the other place be- kr, 


tore the particular biſhop, as it ſeemeth. Vent. 47. 
Where 
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© Where one dies poſſeſſed of goods in the dioceſe of an 
archbiſhop, and in a peculiar of the ſame dioceſe ; there 


ſhall be ſeveral adminiſtrations, and the archbiſhop ſhall 
have no prerogative, becauſe the peculiar was firſt derived 


out of his juriſdiction. Gihſ. 472. Cro. El. 719. 

But where one dies poſſeſſed of goods in ſeveral pecu- 
liars within the ſame dioceſe; in that caſe adminiſtration 
ſhall not be granted by the biſhop of the dioceſe, but by 
the metropolitan ; inaſmuch as they are exempt from or- 
dinary juriſdiction. Gibſ. 472. Swin. a. 440. 

By Canon 92. Foraſmuch as many heretofore have been by 
apparitors both of inferior courts and of the courts of the arch- 
biſhop's prerogative much diftrafted, and diverſly called and 
ſummoned for probate of wills or to take adminiflrations 9 
the goods of perſons dying inteſtate, and are thereby vexed and 
grieved with many cauſeleſs and unneceſſary troubles molgſtations 
and expences ; we conſiitute and "appoint, that all chancellors, 
commiſſaries, or officials, or any other exerciſing eccleſiaſtical ju- 
riſdiction whatſoever, ſhall at the finſt charge with an oath all 
perſons called, or voluntarily appearing before them, for the pro- 
bate of any will, or the adminiſtration of any goods, whether 
they know, or (moved by any ſpecial inducement) do firmly be- 
lieve, that the party deceaſed (whoſe teſlament or goods 
now in queſtion) had at the time 1 his or her death, any goods 


or good debts, in any other dioceſe or dioceſes or peculiar juriſ- 


dition within that province, than in that wherein the ſaid 
party died, amounting to the value of 51. And if the ſaid 
perſon cited or voluntarily appearing before him, ſhall upon his 
cath affirm, that he knoweth, or (as aforeſaid) firmly belieueth, 
that the ſaid party deceaſed had goods or good debts in any other 
7 or dioceſes or peculiar juriſdiction tvithin the ſaid province 
to the value aforeſaid, and particularly ſpecify and declare the 
fame ; then ſhall he preſently diſmiſs him, not preſuming to in- 
termeddle with the probate of the ſaid will, or to grant admi- 
mſtration of the goods of the party ſo dying inteſtate. Neither 
Hall he require or exact any other charges of the ſaid parties, 
more than ſuch only as are due for the citation and other proceſs 
bad, and uſed againſt the ſaid parties, upon their further con- 
tumacy ; but ſhall openly and plainly declare and profeſs, that 
the ſaid cauſe belongeth to the prerogative of the archbiſhop of 
that province; willing and admoniſhing the party to prove t. 

fad will, or require adminiſiration of the ſaid goods, in the 


judge the probate or adminiſtration under the ſeal of the prero- 
gative, within forty days next following. if any chancel- 
ur, commiſſary, official, or other exerciſing eccleſiaſtical jurij- 

4 diclian 


court of the ſaid prerogative, and to exhibit ofa him the ſaid 
nd 


159 


160 
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diftion whatſoever, or any their regiſter ſhall offend herein; |, 


him be ipſo fucto ſuſpinded from the execution of bis office, ny 


to be abſelved or releaſed until be have reſtored to the party al 
nces by him laid out contrary to the tenor of the premiſe; 
and every ſuch probate of any teſtament, or adininifiration of 
govals ſo granted, fhall be held void and fruſtrate to all efe; of 
the laty whatſoever. Furthermore, we charge and injoin, that 
the regiſter of rvery inferior judge do, without all difficulty or 
d#lny, certify and inform the apparitor of the prerogative court, 
repairing untd him once a month and no 3 what executors 
br tdminiftrators have been by his ſaid judge for the incompe. 
tency of his own 46% par diſmiſſed to the ſaid prerogatizy 
tourt within the month next before ; under pain of a month! 
ſuſperifion from the exertiſe of his office for every default there- 
in. Provided that this canon or any thing therein contained, 
be not prejudicial to any compoſition between the archbiſhop and 
any biſhop or other ordinary, nor to any inferior judge that ſhall 
grant any probate of teflament or adminiſtration of goods to 
any party that ſhall voluntarily defire it, both out of the ſaid in- 
ior court, and alſo out of the prerogative. Provided lile- 
wiſe, that if any man die in itinere, the goods that he hath a- 
bout him at that preſent ſhall not cauſe his teſtament or admini- 
fitation to be liable unto the prerogative court. — 
| Shall be held void and fruſtrate] In the cafe of Smith and 
Bingham, it was declared, that adminiſtration committed 
by the archbiſhop by his prerogative; to one who did not 
die poſſeſſed of goods in divers dioceſes, was merely void; 
which declaration was repeated in the cafe of Turner and 
Vanſdal: But the more current doctrine is, that ſuch ad- 
miniſtrations are not void, like thoſe granted by a biſhop, 
where are bona notabilia, but only voidable by ſentence; 
becauſe the metropolitan hath juriſdiction over all the dio- 
ceſes in his province, whereas a biſhop can by no means 
have juriſdiction in another dioceſe. Gibſ. 472. | 
In the caſe of Sir Richard Rairts and the commiſſary ef 
Canterbury, H. 1 An. it was ſaid, that if adminiſtration be 
committed in a dioceſe where there are bona notabilia, 
tho” ſuch grant be ipſo facto void, yet they do not grant 
4 new adminiſtration in the prerogative court, before they 
repeal that; and in that caſe they ſhall not be prohibited, 
7 Mad. 146. | | 
And by Canon 93. Furthermore, we do decree and er- 
dain, that no judge of the archbiſpap's prerogative ſhall hence- 
forward cite or . be cited ex officio any perſon whatſoever 
to any of the aforeſaid intents, unleſs he have knowledge that 


the party deceaſed was at the time of his death poſſeſſed of 75 
| an 
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aud cbuttels in ſome other dioceſe, or dioceſes, or peculiar juriſ- 
diftion within — prouince, than in . he 40 — 
mounting to the value of 5 l at the leaſt : decreeing and decla- 
ring, that whoſo hath not goods in divers dioceſes to the ſaid ſum 
or value, ſhall not be accounted to have bona notabilia. Always. 
provided, that this clauſe here, and in the former conſtitution. 
mentioned, . ſhall nat prejudice thoſe dioceſes where by compoſition. 
ar cuſtom bona. notabilia are rated at a greater ſum. And if 
any judge of the prerogative court, or any his ſurrogate, or his 
regiſter or apparitor, ſhall cite or cauſe any perſon to be cited 
into bis court, contrary. to tue tenor of the premiſſes ; he ball 
reftore to the party ſo cited all his coſts and charges, and the afts 
and proceedings in that behalf ſhall be held void and fruſtrate. 
Which expences, if the ſaid judge or regiſter or apparitor ſhall 
refuſe accordingly to pay; be ſhall be ſuſpended from the exer- 
aſe of his office, until he yield to the 2 thereof. 

re rated at a greater ſum] One of the ſums mentioned 
by Lindwood, under which nothing ſhould be reputed 
bona notabilia, is 231 38 ob d. And Plowden fixes the 
ſumat 101; of which Swinburne faith, that it ſeemed to 
him to be the opinion moſt commonly received. Gib. 472. 

The probate of every biſhop's teſtament, or granting 
of adminiſtration of his goods, altho* he hath not goods 
but within his own juriſdiction, doth belong to the arch- 
biſhop. 4 Inft. 335. | 


every ſubject, ſo wherever they go, they carry their laws 
| with them; and therefore ſuch new found country is to be 
55 governed by the laws of England; tho' after ſuch coun- 
try is inhabited by the Engliſh, acts of parliament made 
in England, without naming the foreign plantations, will 
not bind them: for which reaſon, it has been determined, 

that the ſtatute of frauds and perjuries, which requires 
dur uirneſſes to a will, and that theſe ſhould ſubſcribe 

in the teſtator's preſence, doth not bind Barbadees. But 
where the king of England conquers. a country, it is a 


*. different conſideration; for there the conqueror, by ſpa- 
* ring the lives of the people conquered, gains a right and 


property in ſuch people; in conſequence of which, he 
may impoſe upon them what laws he pleaſes. 2 P. ul. 


75. | | * 
By the ſtatute of the 25 G. 2. c. 6. for avoiding daubrs 

concerning who ſhall be deemed legal witneſſes to wills 

(which is inſerted before under the head concerning the 8 


lfication of the witneſſes) —<* Whereas in ſome of the Bri 
* M tiſn 


ere be a new and uninhabited country, found Wilts in the Bri- 
out by Engliſh ſubjects, as the law is the birth-right of bi coianics, 
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tiſh colonies or plantations in America, the act of the 29. 
C. 2. has been received for law, or acts of aſſembly have 
been made whereby the atteſtation and ſubſcription of wit- 
neſſes to deviſes of lands tenements and hereditaments have 
been required; therefore to prevent doubts which may 
a iſe in relation to ſuch atteſtation, it is enacted, that this 
att ſball extend: to: ſuch. of the. ſaid calaniat and-plentations, 
where the ſaid art F the 29 C. 2. is by att of affembly mad, 
or by uſage recciued as law, or where-by aft of aſſembly or uſaze 
the atteſtation. and ſubſcription of a 48 = ing tuitneſſes are 

made nec ſury to ſuch deviſes; and ſball the fame fore 
and effeft in the conſtruttion /, or for the avoiding of 

upon, the ſaid acts of aſſembly, and laws of the ſaid colonies 
and plantations, as the ſame ought to have in the conſtruttion if, 
or far the avoiding of doubts upon the ſaid att of the 29 C. 2. 
in England. Provided, that no deviſe or legacy ſhall be made 
did by this act, unleſs the will whereby ſuch deviſe or legay 
ſhall be given, ſhall be made after March 1/8, 1753. 

An eſtate in the plantations is teſtamentary, and aſſets 
to pay debts: for if the executor hath goods of the teſta- 
tor in any part of the world, he be charged in reſped 
thereof. 6 Co. 46. 2 Ventr. 358. 4 
An appeal from decrees made in the plantations, lies 
only to the king in council. 2 P. Mill. 26. 

Wills of lands F4 Wills only concerning goods and chattels are under 

not ſubject  , the cognizance and direction of the eccleſiaſtical laws. 
zurifdition, — Gibſ. 463. 

And the probate of teſtaments concerning lands only, exe 

| and no goods contained therein, ought not to be in the | 

- ſpiritual court; and if there be' a ſuit to compel to have fol 

the probate of ſuch teſtaments, a prohibition Heth. Cr, fam 

Car. 396. — ; goo 

But where a will is concerning lands and goods, and ſo mir 

is a mixt will; the probate thereof ſhall be intire in the pell 

ſpiritual court, and ought not to be of parcels: but the 

probate of the will for the land will not prejudice the tho 

heir; for it ſhall. not be evidence at the common law; 

nor the witneſles being there examined, ſhall ſuch exami- 

2 be given in evidence at the common law. Crv. as t 

And where a will doth contain in it lands and goods; to 

generally, the courts temporal will not grant a prohibition or ti 

to ſtay the probate thereof for the 1 but if in a ſpe- aq 

cial caſe, it be alledged, that the teſtator was of non- 

| ſane memory, or the like; a prohibition will be granted 

> for the whole, For if the ſpiritual court ſhould be — 

"I 1 ' : ele 
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ſered to proceed, and prove the will there, and allow it 
there, for the perſonal eſtate ; it would be an evidence to 
induce the jury, upon a trial at law, to paſs for the will 
as to the lands and tenements. E. 12 J. Egerton and 
gertn. Cro. Jac. 346. 2 
But a deviſe of a perſonal eſtate is not looked upon will of goods 
wi of any effect until probate is made of the will by the not effectual be- 
executor z neither can an executor or other perſon give a IN 
will in evidence concerning a perſonal chattel without 
producing the probate ; for this will is no will until it has 
received a ſanction, or an allowance of it in the ſpiritual 
court; for they are to judge whether it be a will or not; 
and the temporal courts are not to look upon ic as a will 
till probate be made: And in an action of trover for 
goods which a teſtator gave to his ſiſter in his life time, 
brought againſt his executor for them, who would have 
given in evidence a former will, to have ſhewn that he had 
no power to give thoſe goods; this was refuſed, becauſe 
he ought to- have produced the probate. Chaunter and 
Chaunte#, 1708. Viner. Exceutors. A. a. 20. 

8. He that is named executor cannot be preciſely com - Refuſal of an 
pelled to ſtand to the will, and undertake che executorſhip, 3 
unleſs he have already meddied with the goods of the teſ- 
tutor as executor; for then, he is not only to be compel» 
led to perform the office of an executor, but alſo if he 
ſhould refuſe, and the ordinary commit the adminiſtration 
unto him, this refuſal is void, and he ſhall be charged as 


Ys executor, * Swim, 384. o8 is 
he Therefore if the executor named in the teſtament re- 
ve ſolve not to ſtand to the executorſhip, but to refuſe the 


7, ſame z then muſt he beware that he do not adminiſter the 
goods of the deceaſed as executor ; for having once ad- 
miniſtred as executor, he may at any time after be com- 
pelled to undergo the burden of an executor, and alſo 
may be ſued as executor by the creditors of the teſtator ; 
tho" he cannot ſue others as executor, for that he hath not 
the will under the ordinary's ſeal. Swin. 469. 

And a perſon is then ſaid to adminiſter as executor, ſo 
s thereby he may be compelled. to ſtand to the executor- 
ſhip, when he doth perform thoſe acts which are proper 
to an executor ; as to pay the debts due by the teſtator, 
or to receive any debts due unto the teſtator, or to give 
er for the ſame, with other ſuch like acts. win. 
469. | | | 

But if a man do thoſe acts which are not proper to an 
executor, he is not ſaid to _ adminiſtred as executor to 

2 the 
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164 Wilts. Probate. 
the effect aforeſaid; as, to feed the cattle of the 
leſt they ſhould periſh; or to take into his cuſtody the 
goods of the deceaſed, to the end they may be ſafe from 
being ſtolen or puriained ; or to diſpoſe of the teſtator's 
goods about the funeral : for theſe be deeds. of . charity 
common to every chriſtian, and not peculiar to an execu- 
tor. Likewiſe, to make an inventory of the goods of the 
deceaſed, is not to adminiſter as executor ; or to deliver to 
the wife her convenient apparel; or to take the teſtator's 
horſe and ride him, or to uſe him as his own, ſuppoſing 
him not to be the teſtator's but his own ; or to take the 
goods of the teſtator by his lawful gift. And generally, 
whoſoever as a mere treſpaſſer entereth on the goods of 
the teſtator, whether it be to things living, as horſe, kine, 
ſheep, or dead things, as pots, pans, diſhes, converting 
the ſame to his proper uſe, and not to the uſe of the teſ- 
tator, as to the payment of the teſtator's debts or lega- 
cies, doth not adminiſter as executor. Swin. 471, 472. 
- Howbeit, in theſe caſes and ſuch like, whoſoever fear- 
eth to be adjudged executor adminiſtring of his own 
* wrong, the moſt ſafe courſe is, not to meddle at all, but 
| utterly to abſtain from all manner of uſe of the teſtator's 
goods; and namely, let him beware that he do not fell 
any goods, or kill any cattle of the deceaſed. Swin. 472. 
| — altho' a perſon hath not meddled with the 
goods of the teſtator, and is therefore not compellable ; 
yet if a legacy be left to him, he may be compelled to 
ſtand to the executorſhip, or elſe to loſe his legacy. Gi, 
6 
1 - Fhe refuſal to take upon him the executorſhip, cannot 
| | de by word only; but it muſt be entred and recorded in 
| court. Stuin. a. 443. 
- And when an executor hath. once adminiſtred, he can- 
| not afterwards refuſe to prove the will, and take upon him 
the executorſhip ; and in that caſc-the ordinary ought not 
to accept ſuch a refuſal, but to compel him to prove the 
will, and take upon him the executorſhip. Vet if the 
judge doth admit one to adminiſter, notwithſtanding his * 
having formerly refuſed, it ſhall ſtand good. Swin. a. 
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ſt; 
443- | 
Executor of kis 9. An executor of his own wrong is ſuch as takes upon 8 


own wrong. Him the office of an-executor by intruſion, not being con- py 
ſtituted by the teſtator or deceaſed, nor {for want of ſuch 


| — ) ſubſtituted by the ordinary to adminiſter. di. 


Men. 178 4 
lf a man gets goods of an inteſtate into his hands after | 4 
adminiſtration is actually granted, it doth not make him 2 


executor 


r. 
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executor of his own wrong; but if he gets the goods into 
his hands before, tho* adminiſtration be granted after- 
wards, yet he remains chargeable as a wrongful executor, 
unleſs he delivers the goods over to the adminittrator be- 
fore the action brought, and then he may plead plene ad- 
miniſtravit. 1 Salk. 313. 

An executor of his own wrong cannot bring an action; 


ſor he cannot ſhew the teſtament containing his name, as 


he ought. Br. Adminiſtrator. 8. 
Neither can he retain for his own debt or legacy. Mo. 


527. Popb. 125. | 


ut he renders himſelf liable to the action, not only of 
the right, executor, but alſo to the ſuits of the teſtator's 
creditors ; yet only ſo far, as the goods which he ſo wrong- 
fully adminiſtred amount unto. Swin. 339. Harr. Juſtin. 
87. Viner. Executors. E. a. 4, 5. OY 

So alſo, it is ſaid, he ſhall be ſued for legacies, as well 
as a lawful executor, Noy. 13. wh nad 

But if he doth lawful acts with the goods, as paying of 
debts in their degrees, it ſhall alter the property againſt the 
lawful executor ; as if he pay juſt and honeſt debts, the 
rightful executor ſhall not avoid that payment. It is true, 
the rightful executor may maintain againſt him an action of 
trover; but he ſhall only recover in damage fo much as 
the wrongful executor hath miſapplied. By Holt chief 
juſtice. 12 Mod. 471, 

But Mr Wentworth is of opinion, that albeit ſuch pay- 
ment ſhall ſtand _ as againſt other creditors, yet it is 
not good as againſt the rightful executor or adminiſtrator : 
for then any ſtranger might uſurp the office of executor, 
and take from him that liberty and election, to prefer which 
creditor he will in firſt payment; yea, might take from 
the executor power to pay himſelf before others, in caſe 
there were a debt due to him, which would be unreaſon- 
able. Went. 182, 2 

And as he himſelf is liable to the ſuit of the lawful 
executor, creditors, or legatees; ſo alſo, in caſe of his 
death, are his executors or adminiſtrators liable, by the 
ſtatute of the 30 C. 2. c. 7, altho' in other caſes, a per- 
ſonal wrong dieth with him that did it. And altho' he 
hath obtained probate, yet if upon appeal ſuch probate 
ſhall be annulled and made void, acts done by him, pen- 
ding the appeal, ſhall not be good. As in a caſe, M. 5 
An. In the common pleas. An action was brought by 


the plaintiff, as executor, for money due from the defen- 


lant to his teſtator. The defendant pleads, that anothe 
9 perſo 


* 
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perſon was appointed executor to the teſtator, and proved 
his will, and that he the defendant had paid him part of 
the money in fatisfaction of the whole, and that the ſaid 
perſon on receipt thereof diſcharged the defendant. The 
plaintiff replied, that the probate granted to the other per- 
| fon was afterwards upon appeal annulled by ſentence in 
the eccleſiaſtical court, and the will by which he was 
made executor adjudged to be forged, and the will by 
which the laintiff is appointed executor allowed, On 
demurrer, the queſtion was, whether payment to one who 
was executor de facto, and had probate of the will, was 
good to bind the rightful executor. And the court gaye 
judgment, that it was not. And by Trevor chief juſtice; 
An executor derives all his authority from the teſtator him- 
ſelf; and, as executor, without any thing more, he has 
the power of diſpoſing of the eſtate of the teſtator, of 
releaſing a debt due to the teſtator, and the like. True 
it is, before an action brought, a probate is neceſſ; 
but that is only requiſite to aſcertain the court that 
plaintiff is executor and has a right to bring his action, 
not to give the plaintiff any title or intereſt to the eſtate 
of the teſtator. If the teſtator appoints no executor, or 
dies inteſtate, the adminiſtrator is appointed by the ordi- 
nary, and derives his mas age, from him; and therefore 
if adminiſtration is granted, all acts by him as long as the 
adminiſtration continues in force are good, and even tho' 
it be afterwards repealed. But there is a difference taken 
(6 Co. 18.) when an adminiſtration is repealed upon a ci- 
tation, or upon an appeal. If it is upon an appeal, which 
ſuſpends the adminiſtration, all acts after ſuch ſuſpenſion 
are void: If it is repealed upon a citation, all the acts of 
the adminiſtrator, till the repeal, are good; for by the 
citation the grant of the adminiſtration is not ſuſpended ; 
therefore if the adminiſtration be repealed, all acts done 
by an adminiſtrator, which a rightful adminiſtrator might 
have done, ſhall be allowed, for in them he acted in the 
place of the rightful adminiſtrator. But it is otherwiſe 
in the caſe of an executor ; for the probate of the will 
gives no authority at all to him; and therefore if he is 
not the rightful executor, he has no authority; and it 
would be unreaſonable, that a perſon who has no autho- 
rity ſhould diſpoſe of the intereſt of another. The right- 
ful executor has not only a truſt or authority to admini- 


ſter the goods of the teſtator, but alſo an intereſt annexed 


to the truſt. And therefore the property of all the goods, 
after adminiſtration, is compleatly veſted in him. An 
| 5 con- 
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conſequently, the diſpoſition by another perſon of the 
of the teſtatot, or releaſe of his debts, is a diſpoſi- 
tion of the intereſt of the rightful executor, and there- 
fore ſuch diſpoſition Yoth not bind him. And this caſe is 
not like the caſe ny 3 officer, 228 without le- 
authority, as eputy of the deputy of a ſteward; 
rightful acts done by him are for he is an of- 
ficer de facto, and in the immediate and open execution 
of his office, and the parties did not know whether he 
had authority or not. And he ſaid, in this cafe of an ex- 
ecutor ſome miſchief indeed may poſſibly happen; but it 
would be a more general inconvenience, if a wrongful 
executor ſhould be allowed to diſpoſe of the right and in- 
tereſt of a rightful executor. Comyns. 150. Anonym. 


10. Where there are divers executors named in the Co- ereentors; 
will, and ſome of them do refuſe, and others of. them — them do 


prove the teſtament; they who refuſe may after at their 
pleaſure adminiſter, notwithſtanding ſuch refuſal before 
the ordinary. 9 Co. 37, Bacn's Uſe of the Law, 161. 
P rk, 212» _ | 


And this is what in the ſpiritual court is called a dou- 


ble probate; which is in this manner: The firſt that 
comes in, takes probate in the uſual form, with reſerva- 
tion to the reſt. Afterwards, if another comes in, he 
alſo is to be ſworn in the uſual manner, and an ingroſſ- 


ment of the original will is to be annexed to ſuch probate 


in the ſame manner as the firſt ; and in the ſecond grant, 
ſuch firſt grant is to be recited. And fo on, if there are 
more that come in afterwards. Ay 
For notwithſtanding their refuſal at firſt, they ſtill con- 
tinue executors ; and at any time during the lives bf their 
companions, they may prove the will, they may pay 
debts, make releaſes, and they muſt be joined in all ſuits 
where the co-executors are plaintiffs, becauſe they are all 
privy to the will ; but not where they are defendants, be- 
cauſe the plaintiff in the action is not bound by law to 
take notice of any but thoſe who have proved the will. 
Swin. a. 444. 
For the king's courts have always uſed to allow the pro- 
date of ſome of the executors, to enable them all to ſue 
actions: ſo that the probate of the teſtament doth not 


give to them any intereſt or title either to things in action 


or in poſſeſſion, for they have all their title and intereſt 


by the teſtament, and not by the probate : but yer with- 


out the probate, the judges allow them not to ſug actions. 
9 Co. 38, 25 | 
M 4 It 
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It is holden, that he which did refuſe the executorſhip, 
cannot aſſume that office after the death of his fellow ex. 
ecutor. Swin. 326, 418, MC" AC & 

But in the caſe of Houſe and Lord Petre, Dec. 19. 1700, 
Before the delegates : The common lawyers held, that if 
one executor refuſeth before the ordinary, and the ref 
prove the will, yet at common law, he who refuſed 


at any time come in and adminiſter ; and tho' he never 


N 


Where one exe 


cutor excludes 
the other. 


Where all re- 
ſuſe ; admiaiftre« 
tion to be come 
mitted, 


acted whilſt his companions were living, yet after their 
death he ſhall be preferred before any other executor made 
by a co-executor ; altho' the civilians held, that by their 
law the renunciation was peremptory. 1 Salk. 311. 

11. If a man maketh two executors and dieth, and 
one of them proveth the will in the name of them both, 
againſt the will of the other; this is not any adminiſtra- 
tion for him who conſented not to the probate : but he 
may plead ne ungue executor 3 for the probate maketh him 
pot executor, if he doth not adminiſter. 1 Rolls Alr. 

18. h | 
* 12. Swinburne, ſays, when all the executors named in 
the teſtament doy/refuſe ; it is lawful for the biſhop or or- 


dinary to commit adminiſtration, and to annex the will 


to the letters bf adminiſtration z and the adminiſtrators 
ſhall have action, and may adminiſter the goods of the 
deceaſed, as if he had died inteſtate ; and their authority 
or act done is good and effectual in the law in the mean 
time, until the executors undertake the executorſhip ; for 
then the ordinary may revoke the adminiſtration before 
him committed. Swin. 380, 383. 1 Koll's Abr. go). 
So alſo if a man make an executor, but this is not 


known, or is concealed ; the ordinary may grant admini- 


ſtration, and this ſfiall be good until the other prove the 
will. 1 Rolls Abr. 907. 
And ſo in like manner, if the perſon be diſabled to be 


executor, or no executor at all be named in the will. Swix. 


380. 


But (Jord Coke ſays) if they all refuſe before the ordi- 


nary, and the ordinary commit adminiſtration to another, 
there they cannot adminiſter afterwards. 9 Co. 37. 

And by lord chancellor Talbot, in the caſe of Robinſon 
and Pett, E. 1734. Where there are two executors, and 
one renounces, he is ſtill at liberty, whenever he pleaſes, 
to accept of the executorſhip; otherwiſe, if both re- 
nounce, and the ordinary commits adminiſtration to ano- 
ther. 3 P. ill. 251. | BE EL 

13. Re 
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13. Regularly” that is, by the civil law], teſtaments within what 
ought to be inſinuated to the official or commiſſary of the ue Pager 
diſhop of the dioceſe, within ſour months next after the 31 be fror. 
teſtator's death. Swim. a. 447. ate | 

14. And the executor, for goods of the teſtator taken what the execu« 
from him, or a treſpaſs done upon the leaſe land, or a tor may do be · 
diftraining or impounding of goods or cattle, may main- fore . 
tain, before the will be proved, actions of treſpaſs, of re- 
plevin, or detinue ; for theſe actions ariſe upon the ex- 
ecator's own poſſeſſion. Went. 334. | 

But before the proving of the will, an executor cannot 
maintain a ſuit or action of debt, or the like: and the 
reaſon 'is, for that therein he muſt ſhew forth the will 
proved under the ſeal of the ordinary. Went. 34. | 

And in general, an executor is a compleat executor 
before probate, to all purpoſes but bringing of actions ; 
ſo that he may releaſe an action, aſſent to a legacy, may 
de ſued, may alien or otherwiſe intermeddle with the 

s of the teſtator. 1 Salt. 301. 

For by adminiſtring, the executor hath accepted of and 
taken upon him the whole adminiſtration before the pro- 
date; and is thereby intitled to receive all debts due to 
the teſtator; and all payments made to him are good, and 
ſnall not be defeated, altho* he ſhould die and never prove 
the will. x Salk. 306, 307. | | 

Alſo the executor may, in convenient time after the 
teſtator's death, enter into the houſe deſcended to the 
heir, for the removing and taking away of the goods, fo 
a5 the door be open, or at leaſt the key be in the door : 
and this ſeemeth to be underſtood of the door of each 
oom. For altho* the door of entrance into the hall and 
parlour be open, the executor cannot by that juſtify the 
breaking open of the door of any chamber, to take the 
goods there; but only may take thoſe in the rooms which 
be open. And this ſeemeth to be proved by the caſe of 
the cheſt with evidences ; which, it is ſaid, the executor 
may take, and put out the deeds, delivering them to the 
heir, that is to ſay, the cheſt being unlocked. Now a 
chamber or other room within a houſe locked is an in- 
cloſure of better reſpect than a cheſt, But if the goods 
de not removed within convenient time, the heir may 
liſtrain them as damage feaſant. Went. 92. i 

T. 5 Ja. Stodden and Harvey. Treſpaſs: Upon de- 
murrer, the caſe was; Leſſee for life of a houſe and paſ- 
ture land dies; his executors ſuffer his cattle to go there 
for ſix days after his death, and then removed them; and 
n 


270 


— — 


in treſpaſe, Juſtify; for that time: averring, that in tha 
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time of fix days they could not. procure any other land or 
place to put in the cattle.  Whereupon it was demurred, 
And whether that were a convenient time to remove then 


was the queſtion, And the court ſeemed to incline, that 


fix days is but a convenient time for the removing of their 
cattle; and the law allows a convenient time for thei 


removing, eſpecially it being averred, that they had 


any other place to remove them unto. But for a fault in 
the plea, wherein he pleaded a leaſe of the houſe, but not 
of the land in the declaration mentioned, it was adjudged 
for the plaintiff, Cro. Fa. 204. 

In like manner, the executor before probate may be 
ſued for the debts of the teſtator ; unleſs he refuſed the 
executorſhip in due manner ſo as adminiſtration may be 
granted, and ſo there be ſomebody ſuable for the 


| teſtator's debts. Wentw. 36. 


Ordinary to cite 


the executor to 
prove the will. 


So a bill for diſcovery of effects may be brought before 
probate: As in the caſe of Dulwich college and Jainſn 
E. 1688. A bill for a diſcovery of the perſonal eftat 
was brought before the will was proved, the will being 
controverted in the ſpiritual court. And this was pleaded 
to the bill ; but over-ruled : a diſcovery being for the be- 
nefit of all perſons intereſted, and neceſlary for the pre- 
ſervation thereof, And ſuch diſcoveries have often been 
ordered, pendente lite in the ſpiritual court. 2 Ven. 


And in the eaſe of an adminiſtrator, a court of equity 


will allow of a bill brought by an adminiſtrator before 


adminiſtration is actually taken out: As in the caſe f 
Fell and Lutwidge, Feb. 3. 1740. The widow brought 
a bill for recovery of the effects of her late huſband, and 
did not take out adminiſtration till after the bill brought. 
It was objected, that the bill was brought too early. By 
the lord chancellor Hardwicke : It is very true, that this 
would have been an exception in an action at law; but 
it is not ſo to a bill brought in this c And the 
exception was over-ruled. Barnard, Cha. Ca. 320. 

15. By the 21 H. 8. c. 5. The ordinary, or other perſu 
having authority for probate of teſtaments, may convent bifnt 
them perſons named executors of any teflameut, to the intent i 
prove or refuſe the teflament, as they might da heretofore. 

— 1 "os 6. c. 2. Al —— 
other proceſs ecclefiaflical, in all cauſes of probates of teflament!, 
and — adminiffrations of perſons deceaſed, ſpall it 


wade in the nome and with u of the hings a i #3 
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thereof ſhall be in the name of the archbiſhop or biſhop or other. 

having eccle/ig/tieal. zuriſdiftion ; and the commiſſary, efficial, 

o ſubſtitute exerci/mg juriſdiztion under him, Hall put his 

name in the citation or proceſs after the gil. ſ. 3. 1 

And the ordinary may ſequeſter the goods of the de- 
ceaſed, until the executors have proved the teſtament : ſo 
may the metropolitan, if the goods be in divers dioceſes. 
uin. a. 604 478. "#4 E 

And if the executors do not appear upon the proceſs, 
the ordinary may excommunicate them, But they may 
pray time to adviſe ; and the Nr may grant in the 
mean time letters ad colligendum bona dęfuncti. Treatiſe of 
Eq. 109. | | | 
" n the other hand (inaſmuch as the executor, tho Mandames ts 
he may be ſued, and pay debts, and releaſe an action, yet gfel the or- 
cannot have an action, before probate) the ordinary is 
hound to prove the will; and if the executor accept, and 
leſire probate, and is refuſed by the ordinary, a writ will 
go from the temporal courts, to compel him to proceed 
to probate, where the will is not controverted ; and that, 
notwithſtanding an appeal to the delegates, as it was in 
the caſe of Dunkin and Mun, M. 26 C. 2. in which ſuch 
writ was granted to the prerogative court. Gib/. 45g. . 

17. The manner and form of proving teſtaments, 1: af Manner of pro- 
two ſorts : the one is called the vulgar or common form; ng che with 
| the other is termed the ſolemn form, or form of law. 
ty duin. 448. 
ore The vulgar or common form is more compendious or 
ef than the other: for after the death of the teſtator, 
bt the executor preſenteth the teſtament to the judge; and 
a in the abſence, and without citing or calling of ſuch as 
ght. be intereſt, produceth wit to prove the "ſame ; 
who teſtifying upon their oaths viva voce, that the teſta- 
this WW ment exhibited is the true whole and laſt teſtament of the 
but i party deceaſed, the judge doth thereupon (and ſometimes 
| the BH upon leſſer proof) annex his probate and ſeal to the teſ- 
lament, whereby the ſame is confirmed. Swin. 448. 

Where a witneſs hath a legacy. in the will, it hath been 
before BY uſual at the time of proving the will, and before admini- 
ent is ſtring the oath to him, to exhibit his releaſe or renuncia- 
tion of the legacy under his hand and ſeal, and to leave 
the ſame with the regiſter. 1 Ought. 327. 

It is not neceſſary to the proof of a written will, that 
the witneſſes hear it read, ſo as they can depoſe that the 
ratur declared before them, that the ſelf fame writing 
ro 
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new produced is or was his laſt will and teſtament. C., 


O. T. 66. | 
In proving 2 * of lands, the proper way is, that 
the witneſs ſhould not only prove the executing the will 
by the teſtator, and his own ſubſcribing it in his preſence; 
but likewiſe that the reſt of the witneſſes ſubſcribed their 
names in the teſtator's preſence: . and ſo one witneſs 
proves the full execution of the will. 1 P. Vill. 741. 
E. 12 G. 2. Croft and Paulet. On a trial at bar in 


ejectment, the defendant made title under a will, the at- 


teſtation of which was in theſe words, /igned, ſealed, pub. 
liſhed, and declared, as and for his laſt will and teflament, in 
the preſence of us, A, B, and C. The will was in 1723, 
and the witneſſes were all dead, and their hands proved in 


common form. But then it was objected, that this was 


not an execution according to the ſtatute ; and the hands 
of the witneſſes could only ſtand as to the facts they had 


- ſubſcribed to, and figning in the prefence of the teſtator 


was not one, But the court, on the authority of a caſe 
in the common pleas, ſaid it was evidence to be left to a 
jury of a compliance with all circumſtances. And a ver- 
dict was given for the will. Str. 1109. b 
Generally, by the civil law, the teſtimony of two wit- 
neſſes is required; and if in the probate of a will the tef- 
timony of one witneſs is difallowed in the ecclefiaſtical 
court, à prohibition lieth not: for that court having ju- 
riſdiction of the matter, hath it alſo as to the manner of 
proof and proceedings. 2 Rolfs Abr. 300. | 
But Dr Goedolphin ſays, where there is no controverſy 
or diſpute touching the will, there the ſingle oath of the 
executor alone is ſufficient for the probate thereof in com- 


mon form. God. O. L. 65. 


And this, it is ſaid, is the practice throughout the pro- 
vince of Canterbury. But within the province of York, 
it hath been uſual (tho” now diſcontinued in ſome of the 
dioceſes) to ſwear alſo one witneſs to the will. 

When the teftament is to be proved in form of law, it 
is requiſite that ſuch perſons as have intereſt, that is to 
ſay, the widow and next of kin to the deceaſed, to whom 
the adminiſtration of his goods ought to be committed if 
he had died inteſtate, are to be cited to be preſent at tht 
probation and approbation of the teſtament ; in whoſe 

reſence the will is to be exhibited to the judge, and pe- 
tition to be made by the party which preferreth the will 
and enacted for the receiving ſwearing and examining 
the witneſſes upon the fame, and for the publiſhing & 
| confirming 


confirming thereof: whereupon witneſſes are received and 
(worn accordingly, and are examined every one of them 
ſecretly and ſeverally ; not only upon the allegation or 
articles made by the py producing them, but-alſo upon 
interrogations miniſtred by the adverſe party, and their 
depoſitions committed to writing : afterwards the ſame 
are publiſnhed; and in caſe the proof be ſufficient, the 
judge doth by his ſentence or decree pronounce for the 
validity of the teſtament. Swin. 448, 449. | 

Which difference of form in proving the will, worketh 
this diverſity of effect; namely, that the executor of the 
will proved in the abſence of them which have intereſt, 
may be compelled to prove the ſame again in due form of 
law ; and if the witneſſes be dead in the mean time, it 
may endanger the whole teſtament, efpecially if ten years 
de not paſt ſince the probation, whereby neceſſary ſolem- 
nities are preſumed to have been obſerved : whereas the 
teſtament being proved in form of law, the executor is 


not to be compelled to prove the ſame any more; and 
altho? all the witneſſes afterwards be dead, the teſtament 


doth ſtill retain its full force. Stoin. 449. 

But probably this word fen in figures may have been 
miſtaken for thirty; for Dr Godolphin ſays, The will 
being proved only in common form, it may be queſtioned 
at any time within thirty years next after, by common 
opinion, before it work preſcription. God. O. L. 62. 

And this proving of the will in ſolemn form is for the 
moſt part at the inſtance of ſome perſon who deſireth to 
invalidate the ſame: In which caſe, his proctor, at the 
time of exhibiting the will, ought to accept the contents 
thereof ſo far forth as it maketh for the benefit of his 
client; otherwiſe if any legacy is given to him in the will, 
- 8 loſe it for his general impugning of the will. 1 

ught, 21. 1 Fea 

And in ſuch caſe, where an executor hath been called 
to prove the will by witneſſes, and hath fully proved it; 
if the party who cauſed him to do this, ſhall not, after 
publiſhing the atteſtation, except againſt the will or the 
witneſſes, nor propoſe any matter to hinder the paſſing of 
ſentence for the validity of the will, the judge doth not 
ulually condemn him in coſts : But otherwiſe it is, if he 
ſhall propoſe ſuch, matter and fail in the proof; for then 
de will be condemned in coſts, at leaſt from the time af 
ſuch propoſal. I. Ougbe. 20. | | 

ut where the parties intereſted do not call the executor 
to prove the will in ſolemn form, yet the executor hime 
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folf may cauſe the will to be proved in this manner: A, 
where an (executor hatt the greateſt part of the goods of 
the deceaſed bequeathed unto bim, and he doubteth 
after the witneſſes ſhall be dead; that the wife or childrey 
or other kindred of the deceaſed will conteſt the validity 
of the will, he may cite them in ſpecial,” and all other, 


22 intereſt in general, (and ſo is the uſual prac. 
tice,) to ſee the will proved by the witneſſes; which be. 
ing done, the will ſhall not be ſet aſide afterwards (pro- 
vided there hath been no irregularity in the proceſs) when 
the witneſſes are dead. 1 Suhr. 20. 

_ Where the executor is infirm, or lives at a great dif- 
tance, it is uſual to grant à commiſſion to ſore grave 
clergyman in the neighbourhood, to adminiſter the oaths, 
and perform the other requiſites for granting probate of 
the will. So alſo in the granting of — 1 
Gupht. Jaz. © mY 


r 


a 
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- Beſides theſe forms of proving teſtaments above recited, aach 
which are referred to that kind of probation which is cal- duly 
led the publication of the teſtament ; there is yet another $ 
form, which is called the opening of the teſtament, which woc 
ſorm doth reſpect written Or cloſed teſtaments, in the 177 
making whereof the civil law did require that the wit- A 
neſſes ſhould put to their ſeals ; and after the death of the men 
teſtator, at the opening of the written or cloſed teſtament, the 
the ſame law did -alfo require that the ſame witneſſes ſhould tor 
be called by the magiſtrate to acknowledge their ſeals, oath 
or to deny the ſealing. But as we do not obferve that law 
ſolemnity of the civil law in the ſealing of the teitaments B 
dy the witneſſes, no more do we obſerve that ſolemnit) pro 
which the civil law requireth in opening of teftaments niſt 
ſealed ; unleſs this may ſecm to have ſome reſemblance dye 
with this third form about the opening of the teſtament, late 
which is enaQted by the ſtatute of the 21 H. 8. c. 5. which jerſ 
faith, that the biſhop, ordinary, or other perſon having aui't- court 
rivy to take probate of teſtaments, ſhall upen the delivery of the ſet! WW ther; 
and fign of the teflator, cauſe the ſame ſeal to br defaced, ani nit 
thereupon incontinent redelrver the ſame ſeal unto the exec Bll hi; / 
or öl, without claim or challenge therennto to be mad. tea 
f.'5. Swin. 450. | 1 1ſt 
Br Swinburne ſays, if a teſtament be made in writing, Wl & u. 
and afterwards. be loſt by ſome caſualty ; yet if there be f / 
two witneſſes [that is, in the caſe of goods and chaticls] Wl jr 
which did ſee and read the teſtament written, and do re- ran. 
» member the contents thereof, theſe two witneſſes fo de- 
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paſmg of the tenor of the will, are ſufficient for the proof 
thereof in form of law; ſo that they be otherwiſe as well 
in reſpect of their ſkill, as of their integrity, greater than 
all exception, and ſpecially ſome other likeliboods con- 
curring therewithal to make their teſtimony more credible. 
uin. 450. 50 

If 1 33 proves a will of a perſonal eſtate, where 
in one of the legacies is forged, the exegutor in ſuch cafe 
hath no remedy in equity; but ought to have proved the 
will, with ſpecial reſervation to that. legacy. Plume and 
Beale. 1 Peere W. 388. 2 Vern. 8. 17. In which caſe, 
the forgeries are to be decreed againſt in the eceleſiaſti- 
cal court, and the will engroſſed without them, and fo 
annexed to the probate, 

18. By a conſtitution of archbiſhop Stratford: 4/ter the Executor's oath 
teflament ſhall be proved according to cem before the ordinary; dt, N 
execution or adminiſtration of any goods ſhall not be com ; 

mitted,” but to fuch as ſhall faithfully promiſe, to render a juſt 


d account of their adminiſtration, when they ſhall be tbereunto 
. duh required by the ordinary. Lind. 177. | 
er Shall faithfully promiſe] And that by oath, faith Lind- 
. wood ; Laich may be before the adminiſtration. Lind. 
177. a NNE N 
it Ad Swinburne ſays, in what manner ſoever the teſta- 
he ment be proved, the executor before he be admitted by : 
it, the ordinary to execute, and before he have the will un- 
ud (er the ſeal of the ordinary, is to promiſe by virtue of his 
ls, oath, to make a true account when he ſhall be thereunto 
hat layfully called by the ordinary. Swin. 451. 


By the ancient canon law, a proctor Having a ſpecial 
ity proxy, might make oath inſtead of the executor or admi- 
itrator, and ſwear upon the ſoul of his client; but now 
nce by Canon 132, it is ordained, that foraſmuch as in the pro- 
Nt, late of teflaments and ſuits for adminiſtration of the goods of 
ch beat ching intoffatt, the path uſually taken by prodters of 

ourts in animam conftituentis 7s found to be inconvenient; 
therefore from henceforth every executor” or fuitor for admi- 
ond tration ſhall perfonally repair te the judge in that behai? or 

bis ſurrogate, and in hir own perſon (and not by proctor) take 
al. the oath accuſtomed in theſe caſes. But if by reaſon of fick- 
* neſs or py or any other juff let er impediment, he be not able 
ing, to make his per onal appearance before the judge; it ſhall be 
lawful for the judge (there being faith firſi made by a credible 
perſon, of the truth of his ſaid hindrance or impedimem) to 
Fant a commiſſion to ſome grave eccleſiaſtical perſon, abiding 
„„the party aforeſaid, whereby he ſhall give power and 
ung AM | authority 


Rond to 
purpoſe. 


the like 19. By the ſame conſtitution of archbiſhop Stratford; 


pointed by the teſtator, from the adminiſtration, eſpe- 


| ſecurity for a due account. Lind. 177. 


of it. Sir Richard Raines makes return to it, and ad- 


until Watts find ſufficient ſecurity to perform the intent 


Mens. Probate. 
authority to the ſaid ecclefiaſlical perſon, in bis flead, to ni. 
niſter the accuflomed oath abovementioned to executor or 


ſuitor. for adminiſtration, requiring his ſaid ſub/tit 
that by a faithful and truſſy meſſenger he 750 he —— 


truly and faithfully what he hath done therein, 

Which oath, to be adminiſtred to the executor, js. uſu. 
ally in this form: © You ſhall ſwear, that you believe 
<« this to be the true and laſt will and teſtament of J. B. 
„ deceaſed ; that you will pay all the debts and legacies 
« of the deceaſed, as far as the goods will extend, and 
“ the law ſhall bind you; and that you will exhibit 2 
« true, full, and perfect inventory, of all and every the 
&« goods, rights, and credits of the deceaſed, together 
« with a juſt and true account, into the regiſtry of the 
© . court of —— when you ſhall be lawfully called 
ec thereunto. So help you God.” | 


8 2. 2 ß e Cafe; 


after the teſtament ſhall be proved according to ciſtom before th 
ordinary, the execution or adminiſtration of any goods ſhall nt 
be committed but to ſuch as are able, and if need be ſhall giv, 
ſufficient ſecurity, to render a juft account of their adminiſtra- 
r they ſhall be thereunto duly required by the ordinary. 
ind. 177. 
And Linduvod hereupon obſerveth, that it- ſeemeth 
hereby that the ordinary may remove the executor ap- 


cially where there is juſt cauſe, as where he cannot give 


And Swinburne ſays, The executor (if it be behoveful) 
ſhall enter inte bond, to make a true account when he 
ſhall be thereunto lawfully called by the ordinary. Swin, 


I. 
be in the caſe of the King and Sir Richard Raines, 1. 
10 . A mandamus was directed to Sir Richard Raines 
to command him to grant probate of the will of Edith 
Pinfold to one Richard Watts, who was made executor 


mis, that Edith Pinfold made her will, and Watts er- 
ecutor of it; but ſays further, that it clearly and judi- 
cially was proved and appeareth to him, that Watts h 
worth nothing, but abſconds for debt; and therefore that 
it is lawful to him to defer the granting of the probate, 


of the will. And it was argued by Sir Bartholomew 
Shower, Mr Montague, and Dr Waller the king's adv0- 
cate general (a civilian), that this return was good, and 

＋ | ** 
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a peretaptory maadamus ought not to be granted. 
2 Dr Waller ſaid, that in fa the caſe te thus: 
Edith Pinfold made her will, and Richard Watts her ne- 
phew her executor, and deviſed to him 1001 for a legacy, 

and ſome cattle ; ſhe deviſed alſo to Baines her brother 
oo l, and the reſidue of het perſonal eſtate to the ſon of 
— 4 the will was brought by Baines to the preroga- 
tive court do be proved; and it was oppoſed by one Hunt- 
ley, but the cauſe was not promoted at all by Watts; 
ſentence paſſed in the prerogative court, fer Baines ; upon - 
which Hufttley appealed to the delegates, and the ſen- 
. tence there was confirmed; whereupon the will was re- 
tumed inte the prerogative court, and then Watts claimed 
probate 3 but upon examination it appeared to the judge, 
that he was an infolvent and neceſſituus man, and had re- 
ceived his legacy, and therefore the judge required cau- 
Fa tion z upon Which Watts obtained this mandamus, and to 
hy it the judge made this return, which (by Dr Waller) is 
* good : For if there is any default in the judge in the ad- 
miniſtration of his office, it is a proper ſubject for an ap- 
1 peal z for this will, being of chattels, is altogether of 
ecelefinſt ical eogriizancez and therefore as the ſpiritual . 
judge ſhall determine concerning the validity of the will, 
th ſo he ought to make a judgment, whether he ought to 
* grant probate af it or adminiſtration, or if the executor- 
| ſhip be conditional, as it may be, whecher the condition 
1 de performed, or the like ; in all which caſes, if he makes 
a falſe judgment, the proper femedy is by appeal, and not 
ull to come in this manner for remedy to the king's bench. 
he He argued further, that the judge hath done nothing in 
* this caſe but what he ought to do; for in ſuch caſes he 
may properly require caution. In the time of the heathen 
M emperors, the teſtaments were repoſed in the colleges of 
the putin 3 and from the time that the emperors became 
ah WY cbriſtian, the biſhops were intruſted with them. Now 
15 the civil law was, that ſecurity ſhould not be demanded d 
berede, Which at chat tinte included what we now call ex- 
ecutor, Unleſe he was inſolvent; and then it was lawful 
to demand caution or ſecurity. But after this, the canon 
law followed t and then they made uſe of the word exe- 
cutor, Which was before ikcuded in the werd heir: and 
of them there are three ſorts; firſt, legitimus, to wit, the 
vidinary ; ſecondly, datus, namely, he whem the ordi- 
nary appoints, and he always gave ſecurity ; thirdly, . 
tlumenturius, who eatne inſtead of the heir, which is 
we call executor by way of pre- eminence. And 
Vor. IV. N bens 
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then, as the heir before, if he was inſolvent, always gare 


caution ; ſo for the ſame reaſon, an inſolvent executor al- 
ways gives caution, To ſay the truth, there is a differ- 
ence made, when the teſtator knew at the time of the 


making his will, that the perſon whom he conſtituted ex- 


ecutor was then inſolvent, and when the executor is be- 
come inſolvent by matter ex pe facto; but at what time 
Watts became inſolvent, doth not appear in this caſe; 
and therefore to juſtify the acting of a judge, the court 
will intend, if it be material, that he became inſolvent 
ſince the death of the teſtatrix, rather than at the tune of 
the will made. In Lind. 167. it is ſaid that no religious 


perſon ſhall be executor, unleſs his ſuperior takes care to 


give caution for the due execution of the will, and for the 
loſs that may happen by his adminiſtration ; and Lind- 
wood gives the reaſon of it, becauſe it appears that ſuch 
a perſon is inſolvent ; which proves that inſolvent perſons 
ought to give caution. So Lind. 177. before the execu- 
tor be admitted by the ordinary to execute the will, he 
ought to take an oath (which is the conſtant practice, and 
yet no mention 1s found of ſuch oath, before that which 
theſe conſtitutions in Lindwood make of it; and yet be- 
fore the late ſtatute, if quakers refuſed to take ſuch oath, 
no probate of any will uſed to be granted to them)—and 
8 be, ſays Lindwood, he ſhall give ſufficient caution. 
o the ſame purpoſe Swinburne ſays, that the executor, 
if it be behoveful, ſhall enter into bond. To which Sir 
Bartholomew Shower added, that if an executor is non 
compos, the- ordinary is not bound to grant probate to 
him ;. becauſe he hath an apparent diſability to execute 
the will; which ſtrongly reſembles this preſent caſe, 
Alſo, he faid, that if the executor refuſes to take the 
oath, this amounts to a refuſal of the office, and the or- 
dinary may grant adminiſtration with the will annexed. 
Why then ſhall not the refuſal to give ſecurity, amount 
to a refuſal of the office of executor ; ſince there is no 
poſitive law, that in ſuch caſe the ordinary ſhall admini- 
ſter an oath, more than in this caſe that he ſhall demand 

_ caution? Further he ſaid, that altho* mandamus's are 
granted oftentimes to compel the granting of adminiſtra- 
tion, becauſe r Ker founded upon the act of parliament 
which appoints the granting of adminiſtrations; yet one 
cannot find any precedents of mandamus, to compel the 
judges of the civil law to execute their law, which ſeems 
to be the preſent caſe. Apainſt this it was argued by 
Mr Northey and Mr Eyre, that the prerogative _ 
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tinnot in ſuch caſe require caution, for the ſame reaſons 
that the court afterwards gave for the ground of their 


judgment, and therefore unneceſſary to be repeated. 


And by Holt chief juſtice ; Wills and teſtaments are of 
eccleſiaſtical cognizance, not by force of the civil or canon 


laws (for they bind no farther here, than as they have 
been received here) but by the law of the land. Then if 


the eccleſiaſtical courts proceed to inlarge the power of 
the judge, contrary to that which the common law al- 
lows, the king's bench will prevent all forts of incroach- 
ments. As if an executor be ſued in the eccleſiaſtical 
courts to make diſtribution, he not being reſiduary lega- 
tee; tho' that were allowed by the canon law, yet the 
king's bench would grant a prohibition to ſtay any ſuch 
ſuit ; for all ſuits for diſtribution were prohibited by the 
king's bench, until the ſtatute of the 22 & 23 C. 2. c. 10. 
made them lawful. Dr Waller has not quoted any canon 


law, that the ordinary in ſuch caſe ought to take caution ; 


and the common law will not permit him to exact ſecurity, 
for the inſolvency of the executor. For ſuppoſe in this 
caſe (as the fact is) the executor will not give ſecurity, 
and yet will not renounce the executorſhip ; the ordinary 
cannot compel him to give ſecurity. What muſt be 
done? Tho! a refuſal of the oath amounts to a refuſal of 
the office of executor (becauſe the oath is allowed by the 
common law, for it is proper to take a promiſſory oath, 
that he will execute the office juſtly, which he is going to 
execute) yet the refuſal to give ſecurity will not amount to 
a refuſal of the office of executor ; becauſe it is againſt 


common right, to require collateral ſecurity. Then the 


teſtament will continue in force; the ordinary cannot 
grant adminiſtration with the will annexed ; and ſo there 


will be a failure of juſtice, no body being capable to ſue 


the teſtator's creditors, One half of what one finds in 
Lindwood is not the law of the land. And as to the caſe 
of religious perſons, objected out of Lindwood, he ſaid, 
that if a monk be made an executor, he cannot accept 
the office without leave of his ſuperior ; and then if the 
ſuperior gives him leave to be executor, without giving 
other collateral ſecurity, the ſuperior by his leave given is 
decome ſecurity ; and if the monk commits a deva/tavit, 
the ſuit ſhall be againſt the abbot and the monk, and the 
execution will be of the goods of the houſe. —And Tur- 
ton juſtice agreed with Holt chief juſtice in every thing. 
—But Rokeby juſtice ſeemed to be of opinion, that the 


2 by 


grievance in the preſent caſe 2 be properly remedied 
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by appeal. And he ſaid, that in the province of York 


— was always given upon the granting af the pro- 
bate of a will, without any diſpute made about it. Upon 
which a day was given to Dr Waller, to certify the king's 
bench, by producing precedents, whether the practice had 
been in the prerogative court to take caution in ſuch caſe, 
At which day no precedent of it being ſhewn, nor ſatiſ- 


faction thereof given to the court, Holt chief juſtice, 


with the concurrence of the ather judges, pronounced 
the opinion of the court, that « peremptory mandamus 
ought to be granted in this caſe ; beeauſe the eccleſiaſtical 
court cannot require caution in this caſe : 1. For when a 
man is made executor, no body can add qualifications to 
to him, other than thoſe which the teſtator has impoſed ; 
but he ſhall be who, and in what manner, the teſtator 
ſhall judge proper. 2. The executor has a temporal right, 
of which he is barred by the refuſal of the probate, in- 
aſmuch as he cannot before probate ſue in Weſtminſter 
hall. 3. There are no precedents in the canon law to 
warrant this; and the practice has been always contrary, 
And if any caſes happen, in which equity may be requi- 


ite, there is another chanel here, where it runs, without 


reſorting to the ſpiritual court, namely, the chancery, 
And a peremptery mandamus was granted. — And the re- 


chancellor Somers well approved of this reſolution. I. 
Raym. 361. a | 

But after all, this adjudication proceeds upon a ſuppoſi- 
tion, that there is no canon law which requireth ſuch 
caution, and Lindwood's authority alone was not judged 
fuſficient in this caſe. But the aforeſaid conftitutian of 
archbiſhop Stratford is undoubtedly a part of the canon 
law, which requires that they ſpull give ſufficient ſecurity, if 


need be, In the province of York, bond is and hath been 


always required and given. And in the other province, 


ſo far as the aforeſaid conſtitution is in force, they may 


require it if they ſhall fee cauſe, as in this caſe it ſeem- 
eth that there was very great cauſe. That no inftances 
could be readily produced, where this had been practiſed, 
might be owing partly to the want of reports of caſes ad- 
zadged in the eccleſiaſtical courts ; or (for any thing which 
— from this report) perhaps no further inquiry was 

And in the cafe of Follies and Ducminigur, T. 13 G. 2. 
where the executor was under the age of 17 years, the 
court allowed a bond given by the adminiſtrator with the 


Wil} 


porter ſays, Mr Robert Eyre told him, that the lord 
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will annexed, during the minority of the executor, to 
de good at common law, and not obtained by coercion. 
te. 1137 


20. All this being done, the biſhop's officers are to Probate making 
thereof in out. 


keep the will original, and certify the 
parchment under the bifhop's ſeal of office; which parch- 
ment ſo ſaaled is called the will proved. Bacon's Uſe of the 
L. 160. ' 


21. By the 2 & 3 4», c. 4. In order to render it Regitry of wills 
more eafy for the clothiers and others to borrow money in particular 
upon land ſecurity for the promotion of trade, it is en- places, 


ated, that a memorial of all wills and deviſes in writing, 
whereby any honours manors lands tenements and heredi- 
taments, within the Vn Riding of the county of York, 
may be any way affected in Jaw or equity; may at the 
election of the party or parties concerned, be regiſtred in 
ſuch manner as by the ſaid act is directed: and every de- 
viſe by will of the honours manors lands tenements or 
hereditaments, or any part thereof, contained in any me- 
morial fo regiftred as aforefaid, that ſhall be made and 
publiſhed after the regiſtring of fuch memorial, ſhall be 
adjudged fraudulent and void againſt any fubſequent pur- 
chaſer or mortgagee for valuable conſideration ; unleſs a 
memorial of ſuch will be regiſtred as aforeſaid. But this 
not to extend to copyhold — nor to leaſes at rack 
rent, nor to any leaſe not exceeding twenty one years 
where poſſeſſion goeth along with it. 

By the 3 An. c. 18. there are ſome further regulations 
concerning the ſame. 

The ſtatute of the 6 Mr. c. 35. containeth regulations 
to the like purpoſe for the E Riding of the ſaid county 
of York : Which ſame regulations are alſo extended to the 
Weft Riding, in aid of the two former acts. 

2 the 7 An. c. 20. The like for the county of Mid- 
ex, | . 

By the 8 G. 2. c. 6. The like for the North Riding of 
the faid county of York. 

And by the 25 G. 2. c. 4. Further regulations with 
reſpect to the county of Middleſex. | | 


22, The probate of a will, or a copy of the will out 8 of a will * lil 
of the regiſter of the ſpiritual eourt, are not to be allowed of lands, not 
as evidence in the cafe of lands. Dike and Polhil. L. Raym. Idence. 


744. 
H. 7 G. 2. Morſe againſt Reach and others. In the 
chancery: Before the year 17 78, the method was to deli- 


ver out a will of land to be proved at trials, or on com- 


miſſions, 
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miſſions, upon ſecurity. Since that, the regiſters have 
refuſed to deliver out the will, but infiſt upon being paid 
for attending with it; and where it was wanted at a diſ- 
tance, their demands did run very high. In this caſe an 
order was made (upon producing three precedents) that it 
ſhould be delivered out on ſecurity ; it being a bill brought 
by creditors and legatees, who were not likely to ſuppreſs 
it, Str. 961. 

Nov. = 1738. Frederick and Aynſcombe. A will was 
executed at Bullogne ; and proved here in common form, 
and depoſited in the prerogative court of Canterbury. One 
of the witneſſes reſided at Bullogne. On a bill brought 
to perpetuate the teſtimony to the ſaid will, it was moved, 
that the regiſter of the prerogative court, or the record 


| keeper, might be ordered to deliver out to the defendant 


the original will, on his giving a reaſonable ſecurity to 
return the ſame, after the examination of the witneſs at 
Bullogne. And it was directed by the lord chancellor 
Hardwicke, that the defendant ſhould be at liberty to take 
out a commiſſion to examine his witneſs at Bullogne ; and 
it appearing that the defendant was the only deviſee who 


could claim any real eſtate under the will, he ordered the 


will to be delivered out by the proper officer to a perſon to 
be named by the defendant, on his giving ſecurity to be ap- 
proved of by the prerogative court, to return the will in 
three months. He ſaid, if the defendant had not been 
the ſole deviſee of the real eſtate, but there had been 
other perſons under the will intereſted in it, and they had 
refuſed their conſent, he would not have made this or- 
der ; becauſe the taking a will out of the kingdom is dif- 
ferent from any former caſes, they having gone no further 
than ordering them to different parts of England. Tr, 


Atkyns. 627. 


Probate of a vil 23. The ſeal of the eccleſiaſtical court (as to goods 


of goods and 
chattels, how 
far evidence. 


and chattels) doth authenticate the will, and is not to be 
contradicted ; becauſe, as there is no way in the tempo- 
ral courts to prove the will relating to chattels, it muſt go 
on in the ſpiritual court, and the determination muſt there 
be final, For the temporal court cannot make a judgment 
concerning the will, contrary to what was made in the 
eccleſiaſtical court; and therefore if a probate is ſhewn 
under the ſeal of the ordinary, they cannot give in evi- 
dence that the will was forged, or that another perſon was 
executor z but they may give in evidence, that the ſeal 
was forged, or that there were bona notabilia, becauſe it 
is not in contradiction to the real ſeal of the courts, but 
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it admits the ſeal, and avoids it. And fince the eccleſi- 
aftical court hath now the probate of wills ſettled by 
cuſtom, the temporal court cannot prohibit them in their 
inquiries whether the teſtator was compos mentis or not, 
or whether the will be revoked or not, becauſe that is ne- 
ceſſary for authenticating the will, Str. 671, 672. 

And by Holt chief juſtice ; the judge of the ſpiritual 
court is the only proper judge to determine the validity 
of wills for things perſonal, and therefore the probate is 
undeniable evidence to a jury: and he ſaid he remembred 
a caſe in the time of lord chief juſtice Kelyng, where an 
executor brought an action, and at the trial produced the 
probate, and the defendant's council offered to prove, 
that the ſuppoſed teſtator died inteſtate ; but Kelyng chief 
juſtice told them, that the probate was evidence uncon- 
trovertible z and with him concurred the other judges, 
and ſo it hath been always held ſince. L. Raym. 262. 

But yet it is held, that if the probate of wills and 
granting adminiſtrations be traverſed or denied in the 
king's courts, and iſſue joined, that the ordinary did not 
commit adminiſtration to ſuch a one, or that the teſta- 
ment is not proved before the ordinary, or that he whoſe 
will is proved before the ordinary died inteſtate, or that he 
of whoſe goods adminiſtration is granted as of one inteſ- 
tate made a will; in theſe and the like caſes it is held, 
that certificate ſhall not be made by the ordinary, but that 
it ſhall be tried by jury: and the reaſon given for it is, 
that probate of wills and granting adminiſtrations origin- 
ally did not belong to the eccleſiaſtical cognizance, but 
were given to them of later times; and that therefore no- 
thing but the probate and granting adminiſtration, which 
were given to them, doth appertain to their juriſdiction; 
but the trial thereof is not given to them, but is left to 
the trial of the common law. Gig. 468. 9 Co, 40. 

But before this time (in the 31 El.) in caſe of refuſal 
or no refuſal, how it ſhould be tried; this diſtinction was 
laid down: where the iſſue is, whether the executor did 
refuſe before ſuch a day, or after, there the trial ſhall be 
by jury; contrary, where the iſſue is upon refuſal gene- 
rally, becauſe the refuſal is before the ordinary as a judge. 
And the caſe then before the court being this, That 
* the- biſhop certified that he did not refuſe, whereas in 
e truth he had refuſed before the commiſſary;“ the court 
held, that they could not write to the commiſſary, ſince 
the biſhop and not he was the officer unto the court to 
that purpoſe, and that the party could not aver againſt the 
2 ; N 4 certiſi 
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<a «ab and thereupon it came out, that the will was forged 
Tt wy 


certificate of the biſhop any more than againſt the return 
of the ſheriffs. Gib/. 468. | 

M. 8 6. The Ning againſt Vincent and others, In. 
dictment for forging a will relating to a perſonal eſtate; 
and on the trial a forgery was proved: but the defendaats 
producing a probate, that was held to be concluſive evi- 
dence in ſupport of the will. Str. 48z. 

T. 126. The King and Rhodes. The defendant ex- 
hibited a will in doctors commons as executor, and de- 
manded probate. After a long conteſt there, it was de- 
termined in favour of the will ; and upon appeal to the 
delegates, the ſentence was confirmed. Afterwards, the 
parties who had been concerned in cooking up the will, 
fell out amongſt themſelves about the diviſion of the ef- 


. z 
upon full affidavits of the forgery, a commiſſion of 


review (which it was agreed was the only method to bring 
the matter over again) was granted by the lords juſtices : 
and an indictment was alſo found for the forgery, and 
ſtood ready for trial in the king's bench. Upon motion 
for a habeas corpus ad te/tificandum, Raymond chief juſtice 
declared, that he would not try the cauſe. For there be- 
ing yet a ſentence ſubſiſting in favour of the will, and the 
validity of that being now put under a proper examina- 
tion ; he did not think it fitting to determine the property 
by an indictment, which would come on more properly 
after the ſentence was revorſed. Str. 704. 

In the caſe of S? Leger and Adams; Holt chief juſtice 
faid, Without doubt the regiſter's book in the ſpiritual 
court is good evidence to prove that there was a will, al- 
tho? it be loſt. L. Raym. 731. 

And in the cafe of Shepherd and Shortheſe, MH. 7 G. 
Where the probate is loſt, an exemplification of it from 
the act of the ſpiritual court hath been allowed as evi- 
dence of the will being proved. Str. 412. 10 

H. 8 W. Hoe and Neltbrope. It was held by Holt chief 
juſtice, that the copy of the probate of à will is good 
evidence, where the will itſelf is of chattels, for there 
the probate is an original taken by authority, and of a 
publick nature; otherwiſe, where the will is of things in 
the realty, becauſe in ſuch caſe the eccleſiaſtical courts 
have no authority to take probates, therefore ſuch pro- 
bate is but a copy, and a copy of it is no more than the 
copy of a copy. 3 Salt. 154. 

For the copy of an original is evidence, wherever the 
original is evidence, if proved a true copy; but the copy 


of the probate of a will of lands is no evidence, beeauſo 
the probate in fueh cal is not an original taken by autho- 
ity, and therefore is only a copy of 2 Cunz. 337. 
"Þy the ſtatute of the 4 A. c. 16. in „An 2d for 
the amendment of the law, and the better 2dvancement of 
juſtiee, No advantage or exception hall be taken of er for the 
of alledging the bringing into court letters ; 

but the court ſhall give judgment according to the Very right of 
the cayfe, without regarding any 155 amper fectians amiſſians end 
feel, or any other matter of like nature, except the ſame ſhall 
he fpectally and particularly ſet down and fhewn for cauſe of de- 


murrer. 


ef biſhops and other ordinarics. of holy ehurch, take of the peo 
6 and our qgeaus fine, for the probate of teſtantents 
ond. for the making of acquittances thereof ; the king hath 
charged the archbiſhop of Canterbury and the other biſbeps, 
that they cauſa the ſama te be amended ;, and if they da wot, it 
is accorded, that the king Hall cauſe ta be inguired by his juſ- 
tices of ſuch oppreſſions and extorſions, to hear them and deter- 
mine them, as wel at the kings ſtut, as at the ſuit of the party, 
as in old time hath been uſed. 

By a conftitution of archbiſhop Mepham ; Nr the infi- 
mation of the teſtament of a poor perſon, the inventory of 
whoſe goods hall nat exceed 100 5, nothing ſhall be demanded. 
And by a conftitution of archbifhop Stratford: BW or- 
dain, that for the probation, or approbatrom, or inſmnuation f 
am teflaments whatſoever, nothing at ail Hall be taken by t 
biſhops or other ordinaries + but we permit 6 d and no more #y 
le taken by clexks writing ſuch inſinuations, for their labour. 
But if the inventory F the goods of any p decenſed ds ex- 
wed the ſum of 30 5 in the computation, & vot extend ty 
1005s; the biſhops, or ordinarres, or perſons depated by them 
and auditing the accounts, or other * — aſſiding them in 
the auditing f ſuch accounts, ſhall mt take for the account, and 
bing all things concerning the ſame, and letters of acquittemee, 
ir other letters whatſorver, above 124 And if the inventy- 
ier contain the fum f 100 5 or more, and leſe than 20 1; they 
hall not take above 3s. Bur if they contain the fum of 201 
more, and leſs than 601; they ſhall not take above 55. 4 
they contain the ſum. of 601 or upwards, and kf+ than 100 I; 
they ſhall have 10 s and no more. If they contain the fum 

ioo / or more, and left than 1501; they ſhall not take above 
20. And fo for every 5ol further, they Mall take, befides the 
ſaid fum 7 20 5, the ſum off tos and no more. But we per- 
mt the clerks, for every letter of acquittance which they ſhall 


I write 


24. By the 31 Ed. 3. ſt. 1. c. 4. Whereas the miniflersFee for probate. 
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| ſeems to reſent this conſtitution, as arbitrary and un- 


con chancellor commiſſary official or any other perſon or perſms 
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write in this behalf, to take 6 d above the premiſes for their Ia. 
bour. And if any perſon in any the caſes aforeſaid ſhall tai, 
above thi ſum before ordained, in money or other things; |, be 


Hall pay double within a month.to the fabrick of the cathedral to 


church. And biſhops neglecting to pay the ſame within the time ſuc 
limited, ſhall be prohibited ab ingreſſu eccleſiz ; and the he; | 
inferiors negletting the ſame as aforeſaid, ſhall be ſuſpended ab the 
officio et beneficio, until they ſhall pay the ſame. tha 

Probation] That is, taking the proofs. Lind. 181. bat 


Approbation] That is, the decree for the validity of the qui 
teſtament. Lind. 181. 


Inſinuation.] That is, publication thereof amongſt the 
acts of the judge. Lind. 181, 


Do exceed the ſum of 30s in the computation] Lindwood 


reaſonable ; and obſerves, that the officers of the court 
were left at liberty to demand what they would, when the 
inventory was under 30s. Lind. 181. 


For their labour] But if it ſhall happen that witneſſcs 
are to be examined, and their depoſitions to be taken in 
writing; it ſeemeth that for this they ſhall be rewarded be- 
ſides, according to the quantity of their labour. And 
the ſame is to be underſtood, if the teſtament be long in 
writing; and it be to be regiſtred, that then the regiſter 
ſhall receive a reaſonable ſatisfation. Lind. 181. 

By the 21 H. 8. c. 5. it is enacted, that Nothing pal 
be demanded received nor taten, by any biſbop ordinary archdea- 


be 


who ſhall have power to take or receive probation inſinuation ot 
approbation of teſtament or teſlaments, by himſelf or themſelves, power 
nor by his or their regiſters ſcribes praiſers ſummoners appara- ters ſc 
tors or by any other of thetr miniſters, for the probation inſinu- ter fro 
ation and approbation of any teſtament or teſtaments, or fit ſealed 
writing, ſealing, praiſing, regiſtring, fines, making of inven- named 
tories, and giving of acquittances, or for any other cauſe cn. d, 
cerning the ſame, where the goods of the 22 or perſon ſi denien 
dying do not amount clearly over and aboue the value of 1005 Ana 
arcept only to the ſcribe to have for writing of the probate 64, WM pro 
and for the commiſſion of adminiſtration of the goods of any Wi/"« or; 
man dying intgſtate not being above the like value of 1001 WiW'/one: 
clear, 64d; and that nevertheleſs the biſhop ordinary or other WW "ment 
perſon having power to take the probation or approbation of t- Ee 
taments refuſe not to approve any ſuch teflament, being lawful , dema, 
mg of 


tendered or offered to them to be proved or approved, /0 fa 
LS CER ads 1 
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telament be exhibited to him or them in writing, with wax 
thereunto affixed ready to be ſealed, and that the ſame teſlament 
be lawfully proved before the ſame ordinary (before Ae, ) 


to be true whole and the laſt teſtament of the ſame teſlator, in 
ſuch form as hath been commonly accuſtomed in that behalf. ſ. 2. 
1 when the goods of the teſtator do amount over and above 
the clear value of 100 5, and do not exceed the 1 4013; 
that then they ſhall not for the probation inſinuation appro- 
bation of any teſtament or teſtaments, or for the regiſtring, ſeal- 
ing, writing, praiſing, making of inventories, giving of ac- 
quittances, fines, or any other thing concerning the ſame, take 
ar cauſe to be taken of any perſon but only 3s 64, and not 
above ; whereof to be to the biſhop or ordinary or other perſon 
having power to take the probation or approbation of ſuch teſta- 
ment, for him and his miniſters 25 6d, and not above; and 
12d reſidue of the ſaid 3s 6d, to be to the ſcribe for regiſ- 
ring the ſame. And where the goods of the teſlator, or perſon 
þo dying, do amount above the clear value of 401; that then 
they ſhall not take for the probation inſinuation and approbation 
if any teſtament or teſtaments, or for the regiſtring, ſealing, 
writing, praiſing, making of inventories, fines, giving of ac- 
quittances, or any thing concerning the ſame probate of a teſla- 
nent, but only 5 5s, and not above; whereof to be to the ſaid 
biſhop ordinary or ather perſon having power to take the pro- 
bation of ſuch teſtament, for him and his miniſters 2s 6d, and 
wt above; and 2.5 b d reſidue of the ſaid 5 5, to be to the ſcribe 
fir regiſtring the ſame; or elſe the ſame ſcribe to be at his li- 
terty to refuſe the 25 6d, and to have for writing of every 
tm lines of the ſame tęſtament, whereof every line to contain 
tn inches, one penny. 1. 3. | A 
of And that every ſuch biſhop or ordinary, or other perſon having 
ts, power to take probation of teſtaments as aforeſaid, their regiſ- 
oe ters ſcribes and miniſters, ſhall approve * ſeal and regiſ- 
”" ter from time to time the ſaid teſtament, and deliver the ſame 
far ſealed with the ſeal of their office, to the "executor or executors 
en- named in any ſuch teſtaments, for the ſaid ſum or ſums above- 
an- ſaid, and in manner and ferm as is above rebearſed, with con- 
n fi denient ſpeed, without any frefratory delay. 1. 3. 
05, And if any perſon ſhall require a copy of the ſaid teflament 
þ proved, or of the ſaid inventories ſo made ; that then the 
jad ordinary or other perſons having authority to take probate of 
laments or their miniſters, ſhall from time to time with con- 
tent ſpeed, without any fruſtratory delay, deliver or cauſe to 
te delivered a true copy or copies of the ſame, to the ſaid perſons 
demanding the ſame ; taking for the ſearch and for the ma- 
ing of the copy of either of the ſaid teſlament or inventory, ef) 
2 only 
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| thing, ful fore for every time fo offends 


of any ſuch commiſſion (as in the ſaid canon before is men 
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re 
z or offe the 


official and other pu dn having axthority to take probate , f. 
amt, their regifters ſcribes praiſers funmoners apparats; 2 
and all nher their miniflers uhr, they be, that all & v af 
arten or cam ts be done or attempted againſt this aft in ay fu 
to the party grins nan 
od in that fo mach money as any fich perſon aboveſaid 40 
Hall take contrary to this preſent act; and over that Hull fr * 
foit 204, tubererf one moiety ſhall be to the king, and the thy thei 
aoarty to the party grieved that ſhall ſue for the fame in am of 
the king's con-ts hut that every of them, which Hall incur v 
fall into the danger of ſuch penalty or forfeiture, ſhall be chargd 
en for himſelf, and none of them to be chargeable to that pt. 
nalty for 's offence. f. 7. 
5 for any other manner of cauſe concerning the ſane] 
And it maketh no difference, whether the probate be 
written upon the teſtament it ſelf, or upon a tranſcript 
ingroſfed ; and.in this latter caſe, if a greater fee be taken 
by the judge on account of ingroiſing, this is within the 
233 of the ſtatute, as was adjudged in the caſe of 
uſe and Real, where the fee taken did amount to 45 10d; 
and it was ſaid, that if the executor requireth any to in- 
groſs the teſtament, he may agree with him, whom he 
requireth to do it, as he can ; but the judge ought not to 
exact any fee on that account due to him. 4 uff. 33. 
Gibſ. 485. | 
pon the whole, Dr Gibſon obſerves, that it is agreed 
on all hands, that the fees given by this act are become 
much too ſmall, by the great alteration of the value 0 
money, and the prices of things ; and therefore now the 
rule is, the known and eftabliſhed cuſtom of every place, 
being reaſonable : which, as he hath been informed (be 
ſays), hath been adjudged a good rule, Gibſ. 487. 
By Can. 132. it is ordained, that no judge or regiſter, 
Thall in any wiſe receive for the writing drawing or ſealing 


tioned 
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tioned) above the ſum of 6s 8d, whereof one moiety to 
be for the judge, and the other for the regiſter of the 
| 

And by the ſtatute of the 26 H. 8. c. 15. Foraſmuch 
as divers of the king's ſubjefts inhabited within the archdeacon«. 
ry of Richmond in the county of York, have been of long 
line ſore and grievoufly exatted and impoveriſbed by the parſons 
vicars and others ſuth as have benefices and ſpiritual promotions 
within the fame, as by taking of every perſon when he dieth, 
in the name of a penſion or of a portion, ſometime the ninth 
part of all his goods and ſometime the third part, to their open 
mpoveri/hment ; it is enacted, that no manner of ſpiritual per- 
ſon or- others who ſhall have any manner of benefice or other ſpi- 
ritual promotion within the ſaid archdeaconry, ſhall in no wiſe 
aſt levy demand or take after the deceaſe of any perſon, any 
ſuch portions or penſrons, nor any other demand or duty in the 
name or lieu of the ſame, on pain of a pramunire ; but that 
all the king's fſubjetts of the ſaid archdeaconry, and their execu- 
tors and adminiſtrators ſhall be ordered intreated and uſed for 
their goods and chattels after their deceaſe, in like manner as is 
contained in the flatute of the 21 H. 8. c. 5. for probate of 
teflaments, and none ot ſe : any uſe, cuſtom, bull, compo- 
ſition, preſerrption, or ordinance heretofore obtained or uſed to 
the contrary notwith/tanding. 367 

And by the 31 G. 2. c. 10. No eccleſiaſtical court, or 
any perſon whatſoever, under any pretence, ſhall take more than 
15, for the ſeal, parchment, writing and fuing forth of the 
frobate of any will, or any letters of adminiſtration, granted 
to the widow or children, father or mother, brother or ſiſter, 
ef any inferior officer, ſeaman, or marine, dying in the pay 
his majefty's navy, and for the pains trouble and expence att 
mg the ſuing forth of fuch probate or letters of adminiſtration, 
unleſs the goods de amaznt to the value of 201; nor more than 
25, unleſs the goods do amount to the value of 401; nor more 
hn 3 f, unleſs the goods do amount to the value of 601: And 
in all caſes where it ſhall be neceſſary to iſſue cammiſſions, ta 
fwear the widows or children, father or mother, brother or ſiſ- 
ter, being executors or adminiſtrators of ſuch inferior officers, 
ſeamen, or marines ; no eccleſiaſtical court, or any perſon what- 
ſrever, under any pretence, ſhall take more than 1 8, for the 
ſeal, parchment, writing and ſuing forth of any ſuch commiſ- 
ſo, and for the pains trouble and expence attending the ſame, 
unleſs the goods do amount to 201; nor more than 28, unleſs 
the goods do amount to 40 J; nor more than 2 5, unleſs the goods 
% amount to 60 ]: On pain of forfeiting 501 to the party 
Hieved; to be recovered, with full cofts, by action of ”= bill 

plaint 
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Plaint or information, in any of his majeſly's courts of record & 
Weſtminſter, or elſewhere. 1. 23. 

Stamps. 25. By the ſeveral ſtamp acts; for every ſkin or piece 
of * Tor or parchment or ſheet or piece of paper on which 
ſhall be written any probate of a will, for any eſtate above 
the value of 201, ſhall be paid a ſtamp duty of 108: ex- 
cept of common ſeamen or common ſoldiers ſlain or dead 
in the ſervice. 

Inventory, or.any copy thereof, one ſhilling. 
Copy of a will, two pence. 

Executor dying · 26. If the executor die inteſtate, the teſtator alſo from 
that time ſhall be deemed inteſtate, and adminiſtration 
may be committed in this caſe of the goods not admini- 
ſtred. Swin. 382. 1 RolPs Abr. 90). 
But if the executor maketh an executor, and dieth; 
his executor ſhall be executor to the firſt teſtator, in caſe 

there be no executor. Swin. 329, 

And if the executor of an executor aſſume the admini- 
ration of the firſt teſtator's goods, he cannot afterwards 
refuſe the adminiſtration of the goods of the latter teſta- 
tor; but he may accept the latter, yet refuſe the former, 
T. 17 J. Walfe and Heyden. Hutt. 30. 

But an executor's executor ſhall not be admitted to ad- 

- miniſter the goods of the firſt teſtator, where the firſt ex- 
ecutor refuſed to adminiſter, ' or died before probate ; un- 
leſs the reſiduum bonorum, after the debts paid, be given 
by the will to the firſt executor. Dyer 372. 
E. 4 & 5 P. & H. Two executors, one of them 
proved the will, the other refuſed before the ordinary, 
who thereupon granted adminiſtration to the other, who 
made his- executor, and died; and that executor alone 
brought an action of debt, for a debt due to the firſt teſ- 
tator : and adjudged, that the action did lie; for tho' he 
who refuſed might adminiſter at any time, yet it muſt be 


in the life time of his companion ; and he being dead, that 
| election is gone. Dyer 160. 


190 


II. Of 


II. 07 the adminiſtration of inteſtates effetts. 


HIS matter concerning the adminiſtration of in- 
teſtate's effects, ſo far as the ſame hath reſpe& 
unto peculiar juriſdictions, bona notabilia, proceſs in the. 
king's name, the oath in animam conſtituentis, admini- 
fration by commiſſion, and the fees of adminiſtration of 
ſeamens effects, hath been treated of already in the law 
concerning the probate of wills. | 
1. As to the diſpoſition of inteſtates effects, and grant- power of the or- 
ing adminiſtration, it is plain, that by the common law, dinary. 
and before the ſtatute of the 13 Ed. 1. ft. 1. c. 19. here 
following, the ordinary had the abſolute diſpoſal of in- 
teſtates effects. 2 Bac. Abr. 398. 

But lord Coke thinks, that this was granted to him by 
ſome particular conſtitutions ; and therefore ſays, that 
anciently the kings of England, by cheir proper officers 
were wont to take the goods of inteſtates into their hands. 

Co. 36. 

. are ſeveral inſtances, in Madox's hiſtor 
of the exchequer, where the king iſſued a mandate to his 
officers, to attach the goods of divers perſons who died 
inteſtate, Mad. Exch. 237. . 

But this ſeemeth to have been only in caſe where they 


” were indebted to the king ; who by the law was to be 

ſatisfied before the other creditors ; according to the ſta- 
m tuteof magna charta, c. 18. whichenaQteth as follows: any 
's that holdeth of us lay fee do die, and our ſheriff or bailiff do 
10 ſhew our letters patents of our ſummons for debt, which the 
ne dead man did owe to us; it ſhall be lawful to our ſheriff or 
o baliff to attach and inroll all the goods and chattels of the dead, 
he being found in the ſaid fee, to the value of the ſame debt, by 
he the fight and teſtimony of lawful men, ſo that nothing thereof 
ut [hall be taken away, until we be clearly paid of the debt. 


But ſo much as remained over arid above the king's 
debt, or if nothing was owing to the king, then the 
whole was in the ſole power of the ordinary to diſpoſe. 
And therefore if a man died inteſtate, neither his wife, 
child, or next of kin, had any right to a ſhare of his 
eſtate, but the ordinary was to diſtribute it according 
to his conſcience to pious uſes; and ſometimes the wife 
and children might be amongſt the number of thoſe whom 

Of he appointed to receive it; but however, the law truſted 
bim with the ſole diſpoſition. 2 Bac. Abr. 398. 
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Whereas ofter the death of a 5 


hands, 4 


Mulis,. Adminiſtration; 

The firſt ſtatute that abridged the power of the ordi- 
nary herein, was the aforementioned ſtatute of the 13 E 
1. ft. 1. c. 19. by which it is enacted as followeth: 
Mn yang inteſute, which i; 
bownder to ſome other for #ebt, the goolls come ts the ordina) 
to be diſÞoſed ; the ordinury from henceforth ſhall be bound to 
anſtuer the arbts ts fur as the goods of the dead will ar- 
tend, in fuch as the executors of the ſame party poull 
bade been brundm, if be had made u teſlument. 

Dying inteſlate} There be divers kinds of inteſtates ; 
one, that maketh no will at all; another, that maketh x 
will and executors, and they refuſe, in this caſe he dieth 
quaſz go, and theſe are within the purview of this 
at. Therefore the ordinary is the perſon whom the lay 
appointeth to have the charge or adminiſtration of the 
goods and chattels of the party that dieth inteſtate, or 
quaſh intetatus. And juſtly did the law in this caſe ap- 

int the ordinary ; for the law preſumed, that he who 
Fad the care of his ſoul in his life time, would after his 


death have care of his temporal goods and chattels, to ſee 
them well diſpoſed and adminiſtred. 2 In/?. 397. 


Which it bounden to ſome other for debt] This is not only 
intended of an obligation or deed in writing, but howſo- 
ever he was charged in law, as for rent upon a leaſe, or 


upon an aſſumpſit, or the like. 2 l. 30). 


Fer debt] This act is not only intended of that which 
is properly a debt, but of all duties, covenants, of juſt 
cauſes of action, ſuch as tnight be brought againſt execu- 
tors. 2 Inft. 397. 

The goods come to the ordinary to be diſpoſed] So that this 
ſtatute doth not give this power of diſpoſing, but ſup- 
poſeth it in the ordinary; the ſtatute being as to this, in 
affirmance only of the common law, 5 Co. 83. 

But unleſs ſome of the goods or chattels came to the 
hands and poſſeſſion of the ordinary, he was not to be 
charged by the common law ; but if they came to his 

he ſhould neither adminiſter and pay the debts 
and duties himſelf, nor commit them over te the kin and 
friends of the inteſtate that would, the common law did 
charge him, and ſp doth this act which is made in affim- 
ance of it. 2 J. 397. 


Goods come to the ordinary] If a man die inteſtate, and a 
ſtranger taketh the goods; the ordinary ſhall not have an 
ation of treſpaſs for taking of them (unleſs * 
| en 
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taken them into his poſſeſſion.) But the executor or ad- 


miniſtrator before ſeizure may have an action of treſpaſs. 


2 Inft. 307. | 


to the ordinary] Neither can the ordinary have any 


action of debt, covenant, or ny other action which be- 
longed to the inteſtate; but thoſe to whom the ordinary 
committeth adminiſtration may have all theſe actions by 


the ſtatute of the 31 Ed. 3. (hereafter following); but 
before that ſtatute, there was no remedy by law given to 


the adminiſtrators, to recover thoſe things in action. 2 
lt. 397» 308. 


But by the common law, an action of debt did lie 
inſt the adminiſtrators, but it was by the name of ex- 


ecutors until the ſaid ſtatute of the 31 Ed. 3. 2 Iuſt. 398. 


To the ordinary) If the ordinary take goods of the in- 
teſtate, being out of his dioceſe, he ſhall not be charged 
a ordinary by this act; becauſe he taketh them of his 
own wrong, and not as ordinary, in which right he is to 


be charged by this act. 2 Int. 398. | 


Ordinary] That is, not only the biſhop, but every one 


that is in ſtead of the biſhop, in this matter of taking care 
and cognizance of the goods of inteſtates; as archdeacon, 
chancellor, commiſlary, official, and thoſe who have pe- 
culiar juriſdiction. Some of whom _— from time to 
time, accidentally, omitted their title or ſtile of juriſdie- 
tion in the letters of adminiſtration by them granted, have 


occaſioned various conteſts in the courts of common law, 


concerning the validity of adminiſtrations executed in 
virtue of ſuch letters; as the judgments upon the validity 


or invalidity of them have been alſo various. The enu- 


meration of which is not material ; ſince there is one ſafe 
ſhort and plain rule (viz, the inſerting in all ſuch letters 
the ſtile of juriſdiction, as well as the name of the or- 
dinary) which being obſerved, is a ſecurity for ever againſt 
all ſuch conteſts. Gihſi 478. * 

And not only an ordinary or guardian of the ſpiritual- 
ties or others that be in the place of the ordinary of right, 
ane within this act; but alſo ſuch as uſurp the place, and 
ae in poſſeſſion by wrong, are to be charged by this act. 
tt. 38. 

To be diſpoſed] If it be demanded what intereſt the or- 
Ginary hath in the goods of the perſon inteſtate, which 
come to his hands; it is anſwered, that he hath ſuch an 
Intereſt, as the adminiſtrator to whom adminiſtration is 


®mmitted during the minority of an executor, to the be- 
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hoof. and profit of the eecutor, and» not otherwiſe, nor 
in other manner. So as the ordinary may adtniniſter for 


the good of the inteſtate, but cannot give the, goods of 
the inteſtate, or do any thing te his prejudice. 2 1%. 


The ordinary from henceforth ſhall be bound] If goods of 
the inteſtate came to the hands of the ordinary, and he 
dieth, altho* the words be that the ordinary ſhalt be bound, 

et his executors or adminiſtrators ffrall be charged in an 
action of debt; for when this act bindeth the ordinary, 
by conſequence his executors or adminiſtrators are bound. 
But if the ordinary commit adminiftration to one, and he 


taketh the goods into his poſſeſſion and dieth, no action 


lieth againſt his executors, 2 Fi. 398. 

If the ordinary take goods into his hands of the in- 
teſtate, and after commit adminiftration, and the ordinary 
retaineth the goods; he ſhall be charged, notwithſtand- 
ing the committing of adminiſtration. 2 n/t. 398. 

Shall be bound to anſiber] At the common law, the ordi- 
nary might have had treſpaſs for goods taken out of his 
poſſeſſion 3; but no action did lie againſt the ordinary: 
but now by this ſtatute, an action lieth againſt him; but 
he cannot have action by this ſtatute. x Noll, Abr. gob. 


Ordinary may be 2, If adminiſtration is denied by the ordinary, to the 


compelled, 


perſon who. is intitled to it; a mandamus will go from 
the temporal courts to grant it: except a controverſy is 
depending, whether there is a will or not ; for then (as 


Holt chief juſtice ſaid) ſuppoſe the will ſhould prove good, 


what will the granting of adminiſtration ſignify ? Gih . 

8. 3 
* 3 G. 2. R. and Betteſworth. In the caſe of a will, 
a mandamus was granted to Dr Betteſworth, as judge of 
the prerogative court of Canterbury, to grant probate of 
the earl of Londonderry's will, to the executors therein 
named. The doctor returned, that it is the cuſtom and 
practice of the prerogative court, that if any creditor of 
the deceaſed enters a caveat againſt granting probate, and 
ſwears himſelf to be a creditor, there goes out a commiſ- 
ſion of appraiſement, till the return whereof the judge 
hath not uſed nor ought to grant any probate : then he 
ſets out,. that two creditors, who ſwore ta their debts, 
entered a caveat, and prayed a commiſſion of appraiſe- 
ment; which was decreed and iſſued, but is not yet re- 
turnable; and for that cauſe he cannot as yet grant 3 


probate. Upon argument, the court held the return 1 


be 
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be ill; for that the judge can only ſtay the probate, where 
there is a conteſt about the validity of the will. This 
commiſſion of appraiſment can be of no uſe biit to ſpend 


money, and delay the executor from getting in the effects 


of the teſtator. And by the 21 H. 8, c. 5. the probate 
is to be granted with convenient ſpeed, without any fruſtra- 
tary delay; and the eccleſiaſtical court ſhall never be ſuſ- 
fered to ſet up their practice againſt the law of the land. 
Anda peremptory mandamus was granted, Str. 857. 

H. 4 G. 2. Smith's caſe. It was moved for a manda- 
mus 0 Dr Betteſworth, commanding him to grant admi- 
niſtration to Smith of the goods of his deceaſed fon, du- 
ring the minority of his grandſon, Againſt this it was 
inſiſted, that the father hath not an equal right with the 
ſon; and that the ſpiritual court hath always conſidered 
theſe adminiſtrators only as truſtees for the infant, and 
have never kept to any rule in granting them, but ac- 
cording to the circumſtances of the family : where there 
are ſeveral in, equal degree, as children, they have always 
choſen which they pleaſed. And by the court, when we 

nt a mandamus, it is to oblige the judge to do right 
to the party who ſues the writ ; but as there is no law 
which ſays, to whom theſe adminiſtrations during mi- 
nority ſhall be, granted, there is no Jaw to be put in ex- 


ecution. In the caſe of the next of kin, he is intitled de 


jure, and therefore in his caſe we grant a mandamus of 
* We will grant no mandamus in this caſe. Str. 
2. 
"It 7 G. 2. X. and Betteſworth. John Kynaſton, 
eſquire, made his will, and two perſons executors, and 
left the reſidue of his perſonal eſtate to his youngeſt ſoa 
Edward. The executors renounced ; and the reſiduary 
legatee moved for a mandamus to be admitted to prove 
the will, and have adminiſtration with the will annexed. 
And a rule was made to ſhew cauſe. On ſhewing cauſe, 
it was inſiſted, that this caſe differed from lord London- 
derry's, where the commiſſion of appraiſement was ſet up 
againſt the immediate grant of the probate, which thg 
ſtatute of the 21 H. 8. c. 5. requires ſhall be without any- 
truſtratory delay; and the ordinary hath no election there: 
whereas in the preſent caſe, he is not bound to grant the 
adminiſtration to the reſiduary legatee, none of the ſta- 
tutes mentioning him; on the contrary, the ſtatute of 
the 21 H. 8. c. 5. which takes notice of the renunciation 
of executors, leaves the matter to the election of the 
ordinary. And of this opjttion was the court; who ſaid, 
. | 2 8885 if 
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if the commiſſion of appraiſement was a grievance, it 
would be proper matter of appeal, but they could not 
break into the practice of the court below. And lord 
Hardwicke mentioned a caſe in chancery before lord Mac- 
clesficld, between Wheeler and the archbiſhop of Can- 


terbury, where it was held, that theſe ſort of adminiſtra- 
tions are not within the ſtatute. of diſtribution ; which 


brings it to Smith's caſe, where a mandamus to grant ad- 
miniſtration during the ar. of an executor, to the 
ather, of the executor, was refuſed ; becauſe there was no 
law. obliging the ſpiritual court ſo to do, And the rule 
for a mandainus was diſcharged, Str. 956. 

H. 4 G. 2. K. and Betteſworth. Mandamus, to grant 
adminiſtration to John Cullom, of Joan his wife, Re- 
turn; that by articles before marriage it was agreed, that 
the wife ſhould have power to make a will, and dilpoſs 
of her leaſehold eſtate ; that purſuant to this power, ſhe 
made a will, and her mother executrix, who hath duly 
proved the ſame. To this return it was objected, that 
ſhe might have things in action not covered by the deed, 
and the huſband was in all events intitled to an admini- 
ſtration as to them. Which was agreed to by the court; 
and a peremptory mandamus was granted. Str. 891. 

T. 12 C. 2. K. and Bettefworth, Mandamus to grant 
adminiſtration to Mr Bridgen, huſband of the late lad 
Bellamont deceaſed. The dean of the arches returned, 
that a ſuit had been commenced before him, between Mr 
Bridgen and a ſon of the deceaſed, who claimed to be her 
executor under a will made by her purſuant to a deed 
executed before, marriage; whereby the huſband agrecd 
the ſhould have power to make a will, and diſpoſe of her 
eſtate; which deed Mr Bridgen had confeſſed, and there- 
upon ſentence had been given for the validity of the diſ- 

ſition, but not for any executorſhip created thereby: 
and thereupon a new ſuit was inſtituted by the daughter 
againſt the ſon and Mr Bridgen, for adminiftration with 
the will annexed; which js ſtill depending. And upon 


conſideration the court declared, that no peremptory man- 
damus ought to go: for tho? generally the huſband is in- 


titled to the adminiſtration as next of kin; yet that is 
in reſpect of the intereſt he has in the eſtate, and be- 
cauſe no bedy is in equal degree: and that is the reaſon, 
why adminiſtrations are ſo often granted to a reſiduary le- 
gatee : and tho' ſtrictly ſpeaking this is no will, but n- 
ther an appointment which is to operate in equity ; yet 
the true queſtion is, whether this is ſuch an inteſtacy, 3s 
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is within the meaning of the ſtatute, And the law, par- 
ticularly the 29 C. 2. c. 3. conſiders femes covert as ha- 
ving ſome right to diſpoſe of their effects, which can only 
be by the agreement of the huſband, which appears in 
this caſe ; and this differs greatly from the caſe of Cul- 
lom, where the power was — as to a leaſehold eſtate, 
whereas ſhe might have other effects. The matter is 
properly under the conſideration of the ſpiritual court'to 
whom to grant the adminiſtration, and there is no reaſon 
for us to interpoſe; and therefore the return muſt be al- 
„7 SS * 
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3. The perſon to whom adminiſtration is granted, may pefufal of ad- 
refuſe to take it upon him if he will; for the ordinary iſtration. 


hath not power to compel him to accept it. Swin. 384. 
4. By the ſtatute of the 31 Ed. 3. it. 1. c. 11. In cafe 


To be granted to 


where a man dieth inteſlate, the ordinary ſhall depute the next hs 


and moſt lawful friends of the deceaſed, to adminiſter his goods, 


Me ordinary ſhall depute] Before this ſtatute, the ordi- 
nary was not campellable to grant adminiſtration; but now 
by this act he is commanded, and thereby compellable to 
grant adminiſtration ; and a refufal to do it, is 4 contempt 
to the king, and an injury to the party. 9 Co. 40. 


To the next and mot lawful friends] Before this act, the 
ordinaries might have granted adminiſtration to whom 
they pleaſed ; but hereby they are reſtrained, to the next 
int molt lawful friends. 9 Co. 40. | 


Mt lawful frjends] That is, to the next of hlood, who 
are not attainted of treaſon, felpny, or haye other lawful 
diſability. 9 Co. 40 3 

As, by the 9 & 10 W. c. 32. Perſons denying the tri- 
nity, or aſſerting that there are more gods than one, or 
denying the chriſtian religion to be true, or the holy 
ſeriptuxes to be of divine authority, ſhall for the ſecond 


5 


effence be difabled to be adminiſtrators. 


And by the ſeveral acts for qualifying for offices, per- 


ſons N their offices not being qualified, after the 
0 


time limited for their qualification ſhall be expired, ſhajl 
be diſabled to be adminiſtrators.  * em 


If a. baſtard dies inteſtate, without wife or iſſue, leaving 


a perſonal eſtate; in ſuch caſe, the king ſhal} be jntitled, 
and the ordinary ſhall grant adminiſtration to the king's 
patentee, 3 Pere Mill. 33. / 


And by the ſtatute of the 21 H. 8. c. 5. In caſe any 
derſon die inteſtate, or the executors named in any teſtament 
0 3 reftje 


next of kin. 
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refuſe to prove the ſaid teſtament ; then the ordinary or other 


perſon having authority to take probate of teflaments, ſhall grant 
the adminiſtration ef the goods of the teſlator, or perſon de- 
ceaſed, to the widow of the ſame perſon deceaſed, .or to the 
next F his kin, or to bath, as by the diſcretion of the ſame or- 
dinary ſhall be thought goud. And in caſe where diuers perſons 
claim the adminiſtration as next of kin, which be equal in de- 
gree of kindred to the te/lator or "perſon deceaſed ; and where 
any perſon only defireth the adminiſtration as next of kin, where 
indeed divers perſons be in equality of kindred; in every ſuch 
caſe, the ordinary to be at his election and liberty, to accept 


ary one or more making requeſt, where druers do require the 
adminiſtration : or where but one, or more of them, and not 
all being in equality of degree, do make requeſt ; then the or- 
dinary to admit the widow, and him or them only making re- 
queſt, or any one of them, at his pleaſure. 1. 3, 4. 


To the widow of the ſame perſon deceaſed, or to the next of 
his kin] T. 9 G. It was moved for a mandamus to the 
official of the biſhop of Glouceſter, to commit adminiſtra- 
tion to the widow of an inteſtate. But by the court: 
That will be to deprive the ordinary of his election, in 
granting it to her, or the next of kin; therefore take 
your mandamus generally, to grant adminiſtration of the 


goods of the inteſtate. Str. 552. 


Or beth] And this, either jointly or ſeparately: for the 
ordinary may grant ſeveral adminiſtrations of ſeveral parts 


of the goods of the inteſtate. 1 RolPs Abr. gos. 


Thus in the caſe of Fawtry and Fawtry, H. 3 W. A 


man died inteſtate, leaving a wife and a brother. The 


ordinary had granted the adminiſtration of ſome particu- 


lar debts to the brother, and of the reſidue to the wife. 
And a mandamus was moved for to grant adminiſtration 


to the wife. But by the court; the ordinary may grant 
adminiſtration” to the brother as to part, and to the wife 
for the reſt ; in which caſe neither can complain ; fince 
the ordinary need not have granted any part of the admi- 


niſtration to the party complaining. © But if the inteſtate 


leave.a bond of 1001, the ordinary cannot grant admini- 


| tration of 501 to one perſon, and 501 to another, be- 


To the huſband, 
\ of the wile's ef- 
tects,. 


cauſe this is an intire thing. 1 Salk. 36. 


- 5. If a ſeme covert die inteſtate; adminiſtration of her 
goods of right appertaineth' to her huſband, as her nx! 
and moſt lawful friend within the ſtatute. 1 Rolls Alr. 
910. *, * Py ! 


And 


"recover und enjoy the fame, as they might have done before the 
making of the ſaid 


im; dis executors or adminiſtrators, and not the wife's 
next of km,; ſhall be intitled. 1 P. Vill. 381. 


0 Law of Te Tt eft. 466. | childrens effects. 


theſe” nent / tindred are, will fall in more properly under 
q the head concerning diſtribution. 


legatee: who being intitled to What remains after debts 
N hath the firſt and beſt title to be ad- 
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And chis is confirmed by the ſtatute of the 29 C. 2. c. 
2. «which enaQeth, that — ſtatute of the 22 & 2 3 C.-2. 

7, 10. concerning the diſtribution of inteſtates effects, 

fall not entemi 40 the eflates of femes covert thut Pall die in- 

tglate, but that their huſbands may demand and have admini- 
frration , their rights credits and other perſonal eflates, and 


29 C. 2. c. 3. ſ. 5. 
And if the huſband die before adminiſfration taken by 


But if the wife was executrix to another; then, as to 
the goods which ſhe had in that capacity, adminiftration 
muſt be granted to the next of kin to the teſtator. 3 Salk, 


21. 
6. Adminiſtration may be granted of the goods of the Jo the father or 
ſon or daughter, to the father or mother as next of blood. mother, of their 


7. If one dies inteſtate, leaving a grandmother and To the grand- 
uncles and aunts; the grandmother is intitled to the ad- mother before 
miniſtration, in excluſion of the uncles and aunts. Pre. „ 
Cha. 

8. * be grandfather, father, and ſon; and the To the ſon be- 
father dies inteſtate: the ſon ſhall have the Sdminiftia- fore the father, 
tion, and not the grandfather. 2 Vern. 125. 

9. Adminiſtration muſt be granted to the brother of Half blood. 
the half blood before the uncle ; for he has the immediate 
blood of the father, which the uncle hath not. 1 Ventr. 


And the half blood in this reſpe& is 3 as near 
as the whole. But if there is a brother, and a ſiſter of 
the half blood, and the ſiſter is married; then it muſt be 
granted to the brother, and not to her and her huſband ; 
becauſe in effect it makes the huſband adminiſtrator, who 
is: not of kin to the inteſtate : and if ſhe die, the huſband 
would ſtill continue adminiſtrator, and ſo might poſſeſs 
himſelf of the whole perſonal eftate. ' 3 Salk. 21. 

10. Generally, by the ſtatute aforeſaid, adminiſtration 1, nel, rath 
ſhall be granted to the wife or net of aut and who next of kindred, 


11. There is one exception to the rule about the next Refiduary lega- 
If kin, in eaſe where the executor tofuſeth, or accepting er. n bal 
dies inteſtate; and that is, with reſpect to the reſiduary © IM 


4 minuſtrator _ 
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| minifſtrator of the eſtate; as was agreed in the caſe ef 
| Thomas and Butler, T. 24 C. 2. For this taketh away 
the preſumption of the ſtatute, that the teſtator would 
have given it to the next of kin. Gibſ. 479. 1 Your, 
217. | | — 
x And by King lord chancellor, M. 1725. Notwith- 
ſtanding the ſtatute of Hen. 8. adminiſtrations have been 
granted to the principal creditor from the next of kin, by 
the opinion of both civil and common lawyers ; where it 
is viſible, that the next of kin cannot have any advantage 
or benefit of the eſtate. And this hath been always tz- 
ken to be out of the ſtatute. Viner. Executors, K. 24. 
But this, as it ſeemeth, ſhould be underſtood only in 
.. caſe where the kindred refuſe to accept the adminiſtration. 
And the practice is uſually for the ordinary firſt to iſſue a 
citation for the next of kin in ſpecial, and all others in 
general, to accept or refyſe letters of adminiſtration, or 
ew cauſe why the ſame ſhould not be granted to a cre- 
( .ditor, And in caſe there are ſeveral itors; the court 
generally ym them to enter into articles and bond of 
average, And ſuch creditor muſt make an affidavit of 
his debt, and therein ſet forth how much it is, and how 
ue, : 
* Aariniftration 12. There are alſo other adminiſtrations, which are 
during abſence not within the ſtatutes aforeſaid : As, adminiſtration du- 
yg tbe king ring abſence out of the kingdom. Concerning which, in 
are me caſe of Clare and Hedges, E. 3 M. it was held clear- 
ly by the court, that ſuch adminiſtration is grantable by 
law, and that it may be a great conveniency ſo to do; 
for if the next of kin be beyond ſea, and ſuch adminiſtra- 
tion could not be granted, the .debts due to the inteſtate 
might be-loit. I Lutw. 342. 
And in the caſe of Slater and May, AH. 3 An. Holt 
chief juſtice ſaid, that it was reaſonable there ſhould be 
ſuch an adminiſtrator, and that this kind of adminiſtra- 
tion ſtood upon the ſame reaſon as an adminiſtration du- 
ring the minority of an execytor, namely, that there 
ſhould be one to manage the eſtate of the teſtator, till the 
perſon appointed by him is able, 2 L. Raym. 1071. 

- Pondente lite. 13. Alſo, adminiſtration pending a ſuit; or, if there be 
no controverſy, then until the executor comes in; which, 
as well as the laſt before mentioned, do fall of courſe, as 
ſoon as the conſideration ceaſeth upon which they were 
Arſt granted. Gibſ. 574. 2 Bac. Abr. 41g. 2. Will. 576. 

Duriog the mi- 74+ An infant, how young ſqever be be, may be £x- 
nority of an ia» FOOT, yet the execution of the will Mall not de gam 
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mitted unto him, until he attain the age of ſeventeen 

for adminiſtrotiqn' granted durante minori ætate 
ceaſeth, when the jnfant executor attains to that age of 
ſeventeen years. Swin. 331. 

And Dr Swinburne ſays, If it be a female infant, and 
married to a man of ſeventeen years of age or more, it is 
then as if herſelf were of that age, and her huſband ſhall 
haye the execution of the will and adminiſtration thereof. 
bwin. 331. 

And in Prince's caſe, 5 Co. 29. it is ſajd to have been 
adjudged, that if adminiſtration is granted during the 
minority of a woman, and ſhe takes a huſband of age; 
the adminiſtration ceaſeth : for that ſhe hath a huſband 
who may adminiſter as executor. | 

But in the caſe of Jones and the earl of Strafford, M. 
1730. It was determined, that where adminiſtration is 
granted during the minority of an infant executrix under 


ſeventeen, and ſhe marries an huſband of full age; this 


doth not determine the adminiſtration. By King lord 
chancellor, and Raymopd chief juſtice. 35. Will. 88. 
But altho' an adminiſtration during the minority of an 
infant executer ceaſeth at his age of ſeventcen years; yet 
an adminiſtration during the minority of ap infant admi- 
niſtrator ceaſeth not until his age of twenty one. As in 
the caſe of Freke and Themas, E. 13 V. Debt upon bond 
brought by an adminiſtrator during the minority of an 


adminiſtrator. Upon demurrer to the declaration, ex- 


ception for the defendant was taken, that it appeared up- 
on the declaration, that he, during the minority of whom 
adminiſtration was granted to the plaintiff, was above the 
age of ſeventeen, and ſo the adminiſtration determined; 
that this caſe doth not differ in reaſon, from the caſe of 
an adminiſtrator during the minority of an executor, 
which determines at the age of ſeventeen; nor from the 
cale where a woman executrix under the age of ſeventeen 
marries a huſband above the age of ſeyenteen : for the 
only thing that the law conſiderg, is the ability of the 
perſon to adminiſter the eſtate of the dead, who ayght to 
have the adminiſtration of it, which ought to be the ſame 
in both caſes; and in Yaugh. 98. the rule of averment of 
the age of an adminiſtrator or exgcutor to be under ſeven- 
teen, is equally put of both; and the ſtatute of diſtribu- 
ton will make no difference, becauſe an infant may find 
ſureties, tho he cannot be bound himſelf. But not al- 
lowed ; For by Holt chief juſtice, there is a difference 
between adminiſtration during the minority of an execu- 
= f dor, 
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tor, and of another perfon ; for an adminiftrator during 
N eee 


Rood to be during his legal minority. For the authority 


that the adminiſtrator hath, is given to him by the ſta 
tute; and an infant hath not been adjudged a legal per- 
ſon, to be intruſted with the management of an eſtate, 


But an executor, who comes in by the act of the party 
himſelf, hath been adjudged capable to adminiſter at ſe. 
venteen. But the law in the expoſition of a ſtatute wil 
not make ſuch conſtruction. And care is taken of the 


adminiſtration, by the commiſſion of adminiſtration during 
his minority to his next friend. And this is the opinion 
of the civilians, and it hath been held aceordingly by the 


commiſſioners delegate. And therefore judgment was 
given for the plaintiff. L. Raym. 667. | 
And this is by conſtruction of the ſtatute of diſtribu- 
tion, which requireth that the adminiſtrators ſhall enter 
into bond. 1 Salk. 30. And the like was determine, 
in the caſe of Atkinſon and Cirmſh, E. 10 V. L. Raym. 
338. And afterwards, in the eaſe of Edmund and Shalrr, 
7 An. wherein this diſtinction was taken, that the 
age of ſeventeen years allowed to be the age when an cr. 


| ecutor may take the executorſhip upon Himſelf, is in con- 


formity to the ſprritual law, which allows an infant of 
ſeventeen years to be proctor or agent for another; but 
adminiſtration is granted by the authority of the ſtatute 
of the 31 Ed. 3. and therefore the perſon who has ad- 
miniſtration granted to him ought to be capable by the 
common law, by which the legal age is twenty one, and 
conſequently adminiſtration granted to another during his 
minority, does not determine till his age of twenty one 
years. Comyns. 159. e | 
If an action be brought by an adminiſtrator during the 
minority of an executor, he muſt aver, that the executor 
3s within the age of ſeventeen years, - otherwiſe it 1s an 
error; but if an action be brought againſt ſuch an admi- 
niſtrator, there need no ſuch averment, becauſe the plan- 
tiff is a ſtranger to the defendant's power. H. 137. 
Carver and Haſlerigg. Hob. 251. 
There were two executors, and one of them was an 
infant; and whether he muſt be joined in the action wit 


the other as plaintiff, was the queſtion : It was objectes 


that he muſt not, becauſe an infant cannot make a v7 
rant of attorney; and if he could, he cannot inſtruct him. 
Adjudged, they may both ſue by their attorney, becau 
they both repreſent the perſon of the teſtator, and ſus 
Ex 2 F Sn 2, . en 


»n Id» own: 


ants. Administration: 08g 
| the right, of another, and therefore che infant muſt be 
pined with the Other. Foxtoith and Tremain. H. 21 & 
24G, 2. 1 „ it 1 Sid. 440. 1 Ventr. 102 
Where adminiſtration is granted during the minority of 
divers executors z "he that comes firſt of a N 
will, and the 4 niniſtration 'ceaſeth. + of” eft. 4 47 35 


155 if one niaketh two executors, one of tlie age of ſe- 
yenteen, and the other under; àdminiſtration durin the 
minority of him that is under age is void: becauſe he 
that is of the age of ſeventeen may execute the will. x 
RISE. oo nn e de 
And it is faid, that the ordinary may grant admini- 
ration during the minority of an infant to whom he 
pleaſes ; for the next of kin, in reſpect to adminiſtrations, 2 


. 


only concerneth the infant, and not the perſon who is 
employed for the infant unt il he comes of age. Fitz-Gib. 
163. ; 8 | 
11 If a feme covert, as next of kin hath a right to peme covert ad 
adminiſter, the adminiſtration ought not to be granted to miaiſtratrix. 
the huſband and wife; for then if ſhe ſhould die before 
him, he would continue adminiſtrator, againſt the mean- 
ing of the act. Brown and Mood. H. 23 Car. Aleyn 36. 
dtyle 14» 75» | — 
But it was ſaid, that if it had been granted to them only 
during the coverture, perhaps it might be good; becauſe, 
if granted to the wife only, the huſband might, during 
the coverture, have adminiſtred. Alzyn, 36. | 
If the wife as a reſiduary legatee, hath a right to take 
admin ĩſtration, but refuſeth, and prays it may be granted 
to another, and not to her hufband ; yet it may be granted 
to her huſband. Vanibienen's caſe. Fitz-Gibb. 203. 
16. If an adminiſtrator die, his executors are not ad- 1 
miniſtrators, but it behoveth the ordinary to commit a dying. 
new adminiſtration.  r RolP's Abr. yo7. t 
Where adminiſtration is granted to two, and one of 
them dies; the adminiſtration ſurviveth to, him who is 
lving. Hudſon and Hudſon T. 1735. Caf. Talb. 7 
17. If none of the kindred will take adminiſtration, Win 
then it ſhall be granted to thoſe who ſhall defire it: And adminiteer, 
if none will take the adminiſtration, the ordinary ma : 
grant letters ad colligendum bona defuncti, and thereby take 
the goods of the deceaſed into his own hands, wherewith he 
5 to pay debts and legacies, ſo far as the goods will reach; 
for which himſelf becomes liable in law, as other'execu- 
tors gr adminiſtrators. Sin. a. 448. d 8 a 
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May be granted 18. Letters of adminiſtration are not of neceſſity to he 
out of the juriſ- granted within the limits of the juriſdiction; the granting 
thereof being not a judicial, but a miniſterial (and there- 
fore not a local) act; wherein the biſhop acts, as a perſon 

deſigned and appointed hy the law. Gi 478. | 
— = 19. But an adminiſtrator cannot act before letters of 
ow. adminiſtation granted to him. 1 Salk. 301. | 
But he may bring a bill in chancery; though this 
would be an exception in an action at law. Barnardiſ. 

20. | 

Time of granting a 20. The practice is, not to iſſue letters of adminſtra- 
miniſtration. tion, until after the expiration of fourteen days from the 
death of the inteſtate ; unleſs for ſpecjal cauſe (as that the 
goods would otherwiſe periſh, or the like) the judge ſhall 

think fit to decree them ſooner, 1 Ought. 323, 324. 
Adminiſtrator's 21, The oath to be made 1 the adminiſtrator, on bis 
— taking out letters of adminiſtration, is uſually in this 
form: * You ſhall ſwear, that you believe A. B. de- 
« ceaſed died without a will; and that you will well and 
de truly adminiſter all and every the goods of the fail 
« deccaſed, and pay his debts ſo far as his goods will 
extend; and, that you will exhibit a true, full and 
56 perfe& inventory of the ſaid goods of the deceaſed, and 
& render a true account of your adminiſtration into the 
«© ——— court of C, when you ſhall be thereunto law- 
« fully required: So help you God,” 1 Ought. 324 

324 . 

- Bond on grant- . 22. By the ſtatute of the 21 H. 8. c. 5. In caſe ay 
ing adminiſtra · perſon die inteſtate, or the gxecutors named in any teſtament 
hh refuſe to prove the ſaid teſtament; then the ordinary or other 
perſon having authority to take probate of teflaments, ſhall grau 
the adminiſtration of the goods of the teſtator or perſon deceaſed; 
taking ſurety of him or them to whom ſhall be made ſuch cim. 
miſſion, for the true adminiſtration of the goods chattels and 
debts, which he or they ſhall be ſo authorized to minifter. ſ. 3. 
And by the ſtatute of the 22 & 23 C. 2. c. 10. 4! 
ordinaries, as well the judges of the prerogative courts of Can- 
terbury and York, as all other ordinaries and eccleſuftical 
Judges, and every of them, having power. to commit adminiſtra- 
tion of the goods of perſons dying inteſtate, ſhall and may up" 


their granting and committing of adminiſtrations of the goods 7 


perſons dying inteſtiate, of the perſen or perſons to whom am 
adminiſtration is to be committed take Haben bond with tus 
or more able ſureties, reſpet being had to the value of ibe 
eftate, in the name of the ordinary, with the condition in farm 
and manner following, mutatis mutandis, viz. «Th 


CLiflls. Adminiſtration. 
« The condition of this obligation is ſuch, that if the 
« within bounden A B, adminiſtrator of all and ſingular 


« the goods chattels and credits of C D deceaſed, do 
« make or cauſe to be made a true and perfect inventory 


« of all and ſingular the goods chattels and credits of 


« the ſaid deceaſed, which have or ſhall come to the 
« hands poſſeſſion or knowledge of him the ſaid 4 B, or 
« into the hands and. poſſeſſion of any other perſon or 
« perſons for him, and the ſame ſo made do exhibit or 
« cauſe to be exhibited into the regiſtry of —— court, 
« at or before the —— day of —— next enſuing; and the 
« fame goods chattels and credits and all other the goods 
« chattels and credits of the ſaid deceaſed at the time of 
« his death, which at any time after ſhall come to the 
« hands or poſſeſſion of the ſaid A B, or into the hands 
« and poſſeſſion of any other perſon or perſons for him, 
« do well and truly adminiſter according to law; and 
« further do make or cauſe to be made a true and juſt 
« account of his ſaid adminiſtration, at or before the — 
« day of ; and all the reſt and reſidue of the ſaid 
« goods chaitels and credits which ſhall be found re- 
« maining upon the ſaid adminiſtrator's account, the 
« fame being firſt examined and allowed of by the judges 


« for the time being of the ſaid court, ſhall deliver and 


« pay unto ſuch perſon or perſons reſpeCtively, as the 
« the ſaid judge or judges, by his or their decree or ſen- 
« tence purſuant to the true intent and meaning of this 
« a&, ſhall limit and appoint ; and if it ſhall hereafter 
« appear, that any laſt will and teſtament was made by 


the ſaid deceaſed, and the executor or executors therein 


named do exhibit the ſame into the ſaid court, making 
« requeſt to have it allowed and approved according]y, 
« if the ſaid A B within bounden being thereunto re- 
« quired do render and deliver the ſaid letters of admi- 
« niftration (approbation of Tuch teſtament being firſt 
had and made) in the. ſaid court; Then this obliga- 
« tion to be void and of none effect, or elſe to remain in 
full force and virtue.“ 


Which bonds ſhall be good to all intent and purpoſes, and 


pleadable in any courts of juſtice. ſ. 1, 2, 3. 2 


he condition of the bond, as to adminiſtring trul 

according to law, is to be intended in bringing in his 
zecount, and not in paying the debts of the inteſtate; and 
therefore a creditor ſhall not take an aſſignment of the 
bond, and ſue it, and for breach aſſign non-payment of a 
debt to him, or a devaſtavit committed by the adminiſtra- 
tor; for that would be endleſs and infinite, 1 a” 

5 


205 


E ..-.. CLLR EIICE.Y I - 


206. 


_ Walls,  Adminiſyation. 
2. 136. les and Decminiſur. The plaintiff de- 
claxes on bond in the detinet, aginl the ne 4 
miniſtrator during minority with the will annexed; And 
upon oyer, the cc ndition appears to be, for exhibitin 


an inventory and duly adminiſtring by paying debts and 


legacies. The, performance of all which the defendant 
avers, The plaintiff replies, that he had not paid a le- 

acy of 1500 l, tho he had more than ſufficient to pay 
all the. debts, to wit, 5ool. And on demurrer it was 
objected, that, this, was a void bond, not warranted by 


the ſtatute of the 21 H. 8. c. 5. (nor by the ſtatute of 


Fee ſor admini- 


the 22 & 23 C. 2. c. 10. for neither of thoſe ſtatute; 
extendeth to adminiſtratqrs during the minority of an ex- 
ecutor) nor yet by the common Jaw; for that it requireth 
the adminiſtrator to pay legacies according to the eccle- 
ſtaſtical deciſton and ſhal de taken to be obtained by 
coercion. On the contrary, it wo argued, that this not 
being on an inteſtacy 1255 in caſe where an executor fe- 
uſeth,) is not within the ſtatutes it is true; but it is to 
he ſupported as a reaſonable bond taken by the courſe of 
the eccleſiaſtical court. And tho' formely it was diſputed, 
yer it is now ſettled, that they may compel diſtribution: 
that here the hreach is aſſigned in non-payment of lega- 
cies, of which they have, undoubted juriſdiction : aJ if 
it be good in any, part (being a bond at common law) it 
is enough. And it differs from the cafe, where part of 
the condition is againſt a ſtatute, for there it is void in 
toto. And hy the court; Theſe adminiſtrations are not 
within the ſfatutes ; and therefore, we deny a manda- 
mus : we muſt therefore conſider it as a boud at common 
law ; and then it is ſufficient if it be good in that part on 
which. the breach is aſſigned; as we Tink this is, and we 
cannot take it to be, a bond by coercion.. "Therefore the 
plaintiff muſt have judgment. Str. 1137. | 
23. By. the ſtatute of the 21 H. 8. c. 5. The ordinay 
ſhall take nathing for letters of Ne Meru unleſs the goods 
of the perſon, deceaſed amount above the value or fum of 1005; 
and in caſe the goods of the perſon ſa deceaſed amount above the 


* 


Value of loo, and not above the value or ſum of 40 b, he 
| ſhall take only for the ſame 2.5 64 and not above. |. 4. 


Here is no proviſion where the goods exceed the value 
of 401; which ſeemeth to have been an omiſſion not in- 
tended. And in 2 Rall. 233. Palm. 318. a perſon was 
indicted becauſe he took 108 for letters of adminiſtration, 
againſt the form of the ſtatute ; but becauſe the ſtatute 


makes no proviſion in caſe the goods are above 401 (which 
5 g | was 
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was caſus omiſſus), and the indiment did not ſet forth 
that they were under 40.1, and by canſequence that the, 
taking more than 28 6d was S the ſtatute, 
therefore it was adjudged to be ill, inaſmuch as without, 
that it could not appear to the court, Whether he was pu- 
niſhable or not. Gil. 485. 
Other matters relating, to the ſaid fees, are ſpecified in 
the former part of this chapter, in treating of the fees for 
probate of wills; and the whole, more eſpecially, under 
the title Fees. | we” 
24. By the ſeveral ſtamp acts, For every ſkin or piece s 
of vellum or parchment, or ſheet or piece of paper, on 
which ſhall be written any letters of adminiſtration 2 
cept of common ſeamen or common ſoldiers flain or dead 
in the ſervice) for any eſtate above the value of 201, ſhall 
be paid a ſtamp. duty of 108; and for every inventory or 
copy thereof 1. f | 
25. The plaintiff could not produce any letters of ad- Letters of admi- 
miniſtration, yet to prove himſelf adminiſtrator, he pro- — al 
duced the book of the ſpiritual court, wherein there was. 1 
an order entered, that adminiſtration ſhall be granted to 
him; and this was allowed to be good evidence. 1 Lev. 
101. Peaſfy's caſe. g | 
And by the 4 An. c. 16. No advantage or exception 
ſhall be taken, for the default of alledging the bringing 
into court any letters of adminiſtration ; but the court 
ſhall give judgment according to the very right of the 
cauſe, without regarding ſuch omiſſions and defects, ex- 
cept the ſame ſhall be ſpecially and particularly ſet down 
and ſhewn for. cauſe of demurrer. | 
26. The ordinary cannot repeal an adminiſtration at Revoking admi- - 
his pleaſure. Swin. a. 381. X niſtration, 
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Ic H. 15 & 16 C. 2. Sands caſe. Sir George Sands ad- 
miniſtred to his ſon, and afterwards a. woman pretending 
7 to be his wife, ſued for a repeal, but a prohibition was 


granted; becauſe the ordinary had an election to grant it 
either to the father or wife, and had executed his power 
by granting it to the father, Raym. 93. 

But where a feme covert died inteftate, and the next 
of kin to her obtained adminiſtration, and the huſband 
ſued for a repeal, a. prohibition was denied ; becauſe in 
this caſe the ordinary had no power or election, to grant 
it to any perſon but to the huſband. 3 Salk, 22. 

And the rule ſeemeth to be, that an adminiſtration ma 

l be repealed, altho? not arbitrarily, yet where there ſhall 
g be juſt cauſe for ſo doing; of which the temporal courts are 

ta 


WiAls. 1 Adminiſtration. 
to judge; as, if the adminiſtrator ſhould become luna. 
tick, or the like. So if the next of kin, at the time of 
the death of the inteſtate happen to be uncapable of ad. 
miniſtring, by treaſon of attaint, or excommunication; 
and the ordinary commits t to another: if he afterwards 
becomes capable, the ordinary may repeal the firſt admi- 
niſtration, and commit it to the next of kin. Gih. 479. 
And the ſame thing is much more to be ſaid, where 
the adminiftration was undue ab initio, whether as granted 
to other than the next of kin, or granted by an incom- 
petent authority, or in an irregular manner without citing 
thoſe who ought to have been cited. Gibſ. 479. 2 Bu, 
Abr. 410. Ws | 

T. 56G. 2. Harriſon and Neldon. Walker Weldon died 
inteſtate, leaving Anne his wife, and Amphillis his ſiſter, 
The ſiſter upon the common oath, that ſhe believed he 
died inteſtate without wife or children, obtained admini- 
tration. And in a ſuit to repeal it as obtained by ſurprize, 
it appeared to be the courſe of the court, never to grant 
it to the next of kin, until the wife is cited. The ſiſter 
moved for a prohibition, and inſiſted that the ordinary 
had executed his authority. But the court held, that the 
ordinary could not be ſaid to have executed his authority, 
having never had an opportunity to make the election 
which the ſtatute of the 21 H. 8. 2. 5. gives him; that 
it was incident to every court, to rectify miſtakes they 
were led into by the miſrepreſentation of the parties ; that 
if there was no ſurprize (of which the court below was 
judge) there ought to be a prohibition, becauſe then the 
adminiſtration will have been duly and regularly granted: 
but here was a plain ſurprize, and therefore they denied 
a prohibition. Str. 911. 

And it is ſaid, that an adminiſtration may be repealed, 
without any ſentence of revocation to he given in any 
ſpiritual court or otherwiſe ; as, by granting a new ad- 
miniſtration. 1 And. 303. L. of T. 476. 
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v. Of the duty of executors and adminiſtra- 
tors in making an inventory, and getting in 
the effects of the deceaſed, 


it is required that the executor or adminiſtrator 
roduce an inventory of the goods chattels and credits of 
the deceaſed ; and at the ſame time he maketh vath, that 


2 he 


Made, 


Adminittring be AT the time of probate or adminiſtration granted, 
fore inventory 


- * * " if aL Baba | * — 
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will exhibie ſuch (further) inven into the cou 

— ſhall. thereafter be lawfully —2 do. prog 
And it is ſaid, that if an executor, without making an 
inventory, ſhall intermeddle himſelf with the adminiftra- 
tion of the goods of the deceaſed (except in certain caſes, 
2s for the expences of the funeral, for infinuation-of the 
teſtament, for making the inventory, for the neceſſary 
preſervation! of the goods) he ſhall be bound to anſwer to 

one of the creditors his whole debt. Swin. 228, 
220. 4thon 107. | 

Alſo it is ſaid, that every legatory may recover his whole 
legacy at his hands : for in this caſe the law preſumeth, 
that there are fufficient goods to pay all the legacies, and 
that the executor doth fecretly and fraudulently ſubtract 
te ſame, Whereas otherwiſe, the executor is preſumed 
not to have any more goods which were the teſtator's, 
than are deſeribed in the inventory, the ſame being law- 
fully made. Swin. 228, 229. Toth. 183. 12 Mod. 346. 

And therefore if any creditor or legatory doth affirm, 
that the teſtator had any more goods than are comprized 
in the inventory; he muſt prove the ſame : otherwiſe the 
judge 1s to give credit to the inventory, being made in 
due form of law. Swin. 426. 

And ſuch executor is alſo further puniſhable at the diſ- 
cretion of the ordinary, by the conſtitution here next fol - 
lowing ; and therefore it concerneth the executor, that 
he do not adminiſter the goods of the deceaſed, until he 
hath cauſed an inventory to be made: for howſoever the 
at of him that is named executor is ſaid to hold in law, 
before the proving of the will and the making of the in- 
rentory ; nevertheleſs he that ſo preſumeth to meddle and 
aminiſter as executor before he maketh an inventory, is 
ſubject to eceleſiaſtical puniſhment ; unleſs it be for do- 
ing ſuch things as cannot be deferred till the inventory be 
made ; as, for intermeddling about the funeral, or diſpo- 


ing of ſuch things as cannot be preſerved by keeping, or 
ſuch like, Swin. 42 | 


* 


2. By a conſtitution of Othobon ; The executors of teſta- Laws requiring 
nents, before they ſhall intermaddle with the adminiſtration of _ eee, an 


the goods, ſhall make an inventory in the preſence of ſome cre- 
fle perſons, who ſhall competently underſtand the value of the 
ceaſed's goods; and the fame ſhall exhibit unto the ordinary 
nd if any ſhall preſume to adminiſter, without fuch inventory 
nude; he ſhall be puniſhed by the diſcretion of his ordinary, 
Athon 107. n 
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| And by a conſtitution of archbiſnop Stratferd, it is or- 
dered as follows: We do enjoin, that no executtr of any teſta- 
ment ſhall be permitted to adminiſter of the teſtator's gags, 
unleſs he firſt make a faithful inventory of the ſaid. goods, 
the funeral expences, and the expences about the inventory onh 
excepted. And the ſame inventory ſhall be delivered to the ordi- 
nary, within a time to be appointed by his diſcretion. Lind. 176. 
And by the ſtatute of the 21 H. 8. c. 5. The exccutir 
and executors named by the teftator, or perſon deceaſed, or 
fuch other perſag or perſons to whom adminiſtration ſhall be 
committed where any perſon dieth inteflate' or by way of int:ſ- 
tate, calling or taking to him or them ſuch perſon or perſens, 
tiuo at the leaſt, to whom the perſon ſo dying was indebted, ar 
made any legacy; and upon their refuſal or abſence, two other 
hongſt perſons, being next of kin to the perſon ſo dying; and 
in their default and abſence, two other honeſt perſons ; 
and in their preſence, and by their diſcretions, ſhall malt 
or cauſe to be made a true and perfect inventory of all 
the goods, chaitels,* wares, merchandiſes, as well maveabl: 
as not moveable whatſoever, that were of the fed perſon þ 
deceaſed : and the ſame ſhall cauſe to be indented; whereif the 
one part ſhall be by the ſaid executor or executors, adminiſtra- 
tor or adminiſtrators, upon his or their oath or oaths to be talen 
before the ſaid biſhops or ordinaries, their officials or commiſſa- 
Yes, or other perſons having power to take probate of teſta- 
ments, to be good and true, delivered into the keeping of the 
faid biſhop, ordinary or other perſon as aforeſaid ; and the other 
part thereof to remain with the ſaid executor or executors, ad- 
miiftrator or adminiſtrators. And no biſhop, ordinary, or ther 
whatſoever perſon having authority to take probate of teſtaments, 
on pain in this ſtatute contained, ſhall refuſe to take ſuch inden. 
tory to him preſented or tendred to be delivered as aforeſaid. \. 4. 
Things te be 3. By goods in the aforeſaid conſtitutions and ſtatute, 
ee BY. are included all the teſtator's cattle, as bulls, cows, oxen, 
1 ſheep, horſes, ſwine, and all poultry, houſhold ſtuff, 
* money, plate, jewels, corn, hay, wood ſevered from the 
| ground, and ſuch like moveables. Law of Teft. 379. 
Chattels, 4. Chattels comprehend all goods, moveable and im- 
maoveable; except ſuch as are in nature of freehold, or 
| | parcel of it. And chattels are either perſonal or real: Pu- 
= | +  fonal are ſuch as belong immediately to the perſon of 4 
man; and for which, if they be any way injuriouſly with- 
held from him, he hath no other remedy but by perſonal 
action: Chattels real are ſuch as either appertain not im- 
mediately to the perſon, but to ſome other thing by wa 
of dependency, as a box with charters of land; or 17 
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„ 2s are iſſuing out of ſome immoveable thing, as a leaſe, 
or rent for term of years; and chattels real concern the 
realty, , lands and tenements, intereſt in advowſons, in 
ſatutes merchant, and the like. 1 1½. 118. 

But fiſbes in a pond, conies in a warren, deer in a park, 
pigeons in a dove houſe, where the teſtator had the inhe- 
ritance, or but for life, in the pond warren park and 
dove houſe ; are not chattels at all, nor go to the exe- 
cutor, but to the heir with the inheritance; and therefore 
they are not to be put into the inventory of the goods and 
chattels of the party deceaſed. Went. 52. Swin. 422. But 
if the teſtator have any tame pigeons, deer, rabbits, phea- 
ſants, or partridges, they ſhall go to the executors ; and 
tho they were not tame, yet if they were kept alive in 
any room, cage, or ſuch like place: ſo fiſh in a trunk 
alſo. young pigeons, tho' not tame, being in the dove 
houſe, and not able to fly out. Law of Te. 379. 

Alſo hounds, greyhounds, ſpaniels, and the like, as they ® 
may be valuable, and may ſerve not only for delight, but 
for profit, ſhall go to the executors. Law of Tell. 379. 

5. Debts, which the deceaſed owed to others; ought not Debrs owing by 

to be put in the inventory : becauſe they are not the the deceaſed, 
goods of the deceaſed, but of other perſons. Lind. 176. 
Yet they may be put in, if it ſhall ſeem expedient, id. 
— And this the rather, in caſe the clear value of the 
goods and chattels (the debts owing by the deceaſed be- 
ing deducted) ſhall not exceed the ſum of 401; thereby 
the better to aſcertain the mortuary, 

And if theſe debts ſhall be pur into the inventory ; the 
ordinary ſhall do well to make diligent examination, whe- 
ther the teſtator did owe any ſuch : that thereby the le- 
gataries, and children of the deceaſed, and others, may 
not be defrauded of their juſt due, by any falſe pretence 


thereof. Stun, 423. 


if, b. Lindwood ſays, that debts owing to the deceaſed, of Debts owing ta 

the which there is not any writing or obligation, ought not to the deceaſed, 
de put into the inventory before they be received ; be- 

im- cauſe before that, they are not found to be debts, at leaſt 

ot ſv as they may be handled or taken hold of. But after- 

2 wards when ſuch debts are received, they ought to be put 

f a Into the inventory as goods newly accruing. Lind. 176. 

th- But unleſs they be bad debts, it ſeemeth beſt to inſert 


them; and even if they be bad debts, or deſperate, yet 
they may be inſerted, ſpecifying them as ſuch, And if 
in the courſe of adminiſtration they ſhall be recovered, 
then they ſhall be accounted for in like manner as the reſt 
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| of the perſonalty; and if they cannot be recovered, or % 
much of them as cannot be recevered, fhall not be ac- 


counted for as any part of the goods of the deceaſed. ma 
Leaſes. 7. All lzaſes for years the executor ſhall have; and bur 
15M . therefore leaſes ought not to be omitted forth of the in- col 
ventory. 1 RolPs Abr. 915. Swin. 421. | uſe 
If a deviſe be of land to one and the heirs of his bod ] 
: for 500 years; this is a leaſe for years, and therefore the huſ 
executor ſhall have it: And the reaſon is, becauſe an eſ. ripe 
tate tail cannot be made of a term. 1 RolPs Ar, grs, 8 
ene 8. Eſtates pur auter vie, that is, eſtates held by ſeaſe hul 
vie. during the liſe of another perſon, ought alſo to be put - ſha 
into the inventory; the ſame being made diſtributable by 380 
the ſtatute of the 14 C. 2. c. 20. 

Extent. | % Alſo the executor ſhall have all lands extended on any rant 
judgment, ſtatute, or recognizance. Law of Teft. 378. ind 

. Alſo the executor ſhall have all arrearages of ret 
due at the death of the teſtator; and therefore the ſame ther 


| ſhall be put in the inventory. Law of Teſt. 38. 
Corn or other 11. Corn growing upon the ground, ought to be put 
things growing. into the inventory; ſeeing it belongeth to the executor : 

but not the graſs or trees ſo growing, ; which belong to the « 
the heir, and not to the executor. Swir. 421. 


Alſo hops, tho” not ſown, if planted; and ſaffron, and houſ 


hemp, becauſe town ; ſhall go to the executors. Law if 2s pa 
Teſt. 380. | 
But Mr Wentworth thinks, that roots in gardens, as 
carrots, parſnips, turneps, ſkirrets, and ſuch like, ſhall yet t 
| | not go to the executor, but to the heir; becauſe they 
- cannot be taken without digging and breaking the ſoil. waſte 
| Vent. 61, 62. 
But lord Coke ſays, that if the teſtator ſhall ſet roots, 
his executors ſhall have that year's crop, 1 ft. 55. for b 
If a man be Teiſed for life or in fee or tail in his own remo 
right, or in the right of his wife, or for years in the right not ti 


x of his wife, and ſows the ground with corn, but dies be- put 11 
fore it is ripe ; his executors ſhall haye it, and not the 


wife or heir: But graſs ready to be cut for hay, apples, 
pears, and other fruit on the trees, ſhall not go to the ex- not te 
ecutors. And the reaſon of the difference is, becauſe the of the 
q former comes not merely from the ſoil, without the in- by the 
| duſtry or manurance of man, as the latter doth. Lau there. 
Tefl. 379. or litt 
Vet if a leſſee at will ſows the land with hay ſeed, and or wa 
by this increaſes the graſs, and the leſſor enters and ejects in ma 


him, the leſſee ſhall not have it. 1 fl. 50. 
| - But they 3 
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But for clover, ſaint fein, and the like, the reaſon of 
manurance, labour, and cultivation is the ſame as for corn ; 
but no caſe hath occurred, wherein theſe matters have 
come in queſtion; this kind of huſbandry having been in 
uſe only of late years, 

If the wife had a leaſe for years as executrix, andthe 
huſband ſows the ground with corn, and dies before it is 
ripe; the corn ſhall go to his executors, at leaſt ſo much 
23 is more than the yearly rent of the land: But if the 
huſband and wife were joint tenants of the land ; ſhe 

. ſhall have the corn, and not his executors. Law of Tf. 

80. | 
If a perſon ſows his glebe land, and dies before ſeve- 
ance; and after, his fucceſſor is admitted inftituted and 
inducted before the corn is cut: it ſhall go to the execu- 
tors or adminiſtrators of the deceaſed, who muſt pay tithes 
thereof to the ſucceſſor. 1 RolPs Abr. 655. 

12. Things that are affixed to the tenement, and are hinz; fed to 
made parcel of the freehold, ought not to be put in the the freehold, 
inventory; becauſe theſe belong to the heir, and not to 
the executor. Stuin. 421. | 

And therefore the glaſs annexed to the windows of the 
houſe, becauſe they are parcel of the houſe, ſhall deſcend 
25 parcel of the inheritance to the heir, and the executors 
ſhall not have it. And altho' the leſſee himſelf, at his 
own coſt, do cauſe the glaſs to be put into the windows, 
yet the ſame being parcel of the houſe, he cannot take the 
lame away afterwards, without danger of puniſhment for 
waſte, Neither is there any material difference in law, 
whether the glaſs were annexed to the window with nails, 
or in other manner, either by the lord or by the tenant ; 
for being once affixed to the freehold, the ſame cannot be 
removed by the leſſee, but ſhall belong to the heir, and 
not to the executors : and therefore the ſame is not to be 
put into the inventory, as part or parcel of the goods of 
the deceaſed, Swin. 421. | 

The like may be concluded of tvainſcot; that it ought 
not to be put into the inventory, as parcel of the goods 
of the deceaſed : for being annexed unto the houſe, either 
by the leſſor er by the leſſee, it is parcel of the houſe. And 
there is no difference whether it be affixed with great nails 
or little nails, or by ſcrews, or irons thruſt thro' the poſts 
or walls of the houſe ; for howſoever it be affixed, either 
in manner aforeſaid, or in any other manner, it is parcel 
of the freehold ; and if the executors ſhould remove it, 
they are puniſhable for the fame. Stuin. 421, 4 
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Heir-looms. 
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And not only glaſs and wainſcot, but any other ſuch 
like thing, affixed to the freehold, or to the ground, with 
mortar and ſtone, as tables dormant, leads, mangers, and 
ſuch like ; for theſe belong to the heir, and not to the ex- 
ecutor : and therefore they are not to be put into the in- 
yentory of the deceaſed's goods. Swin. 421. 

So alſo of mill-fones, anvils, doors, keys, window ſhut 
ters; none of theſe be chattels, but parcel of the free. 
hold, or thereto pertaining; and therefore ſhall not go to 
the executors. Went. 61. 

An executor taking away a furnace, which was ſet in 


the middle of an houſe, and not fixed to any wall; the 


heir brought an action of treſpaſs againſt him: and it was 
adjudged for the heir, that this ſhould go as part of the 
freehold and inheritance of the heir. But in the caſe of 


Day and Auſtin, Walmeſley ſaid, that lord Dyer's opinion 


was, that where the furnace is not affixed to the wall, the 
leſſee might within his term take it away; but not if it was 
fixed to the wall, for there it would ſtrengthen the houſe, 
Law of Teſt. 380. 

Pictures and glaſſes, tho' generally ſpeaking, not part of 
the freehold, yet if put up inſtead of wainſcot, or where 
otherwiſe wainſcot would have been put, ſhall go to the 
heir; for the houſe ought not to come to the heir maimed 
or disfigured. 2 Yern. 508. Law = Teſt. 380, 381. 

But in the caſe of Harvey and Harvey, M. 14 Gu. 2. 
In trover by the executor againſt the heir; it was held by 
Lee chief juſtice, that hangings, tapeſtry, and iron backs to 
chimnies, belonged to the executor ; who recovered ac- 
cordingly againſt the heir. Str. 1141. 

And the law ſeemeth now to be held not fo ftri as for- 
merly; and if theſe things can be taken away without 
prejudice to t . fabrick of the houſe, it ſeemeth that the 
executor ſhall have them; as tables, altho' faſtened to the 
floor; furnaces, if not made part of the wall; grates, 
iron ovens, jacks, clock caſes, and ſuch like, altho fixed 
to the freehold by nails or otherwiſe. 

13. But if a man be ſeiſed of a houſe, and poſſeſſed of 
divers heir-looms, that by cuſtom have gone with the 
houſe from heir to heir; it ſeemeth that theſe, altho no 
part of the freehold, ſhall go to the heir, and not to the 
exccutor ; and therefore ought not to be put into the in- 
ventory. 1 ft. 185. - T6 

So if an incumbent enter upon a parſonage houſe, in 
which are hangings, grates, iron backs to chimnies, and 
ſuch like, not put there by-the laſt incumbent, but * 

re 


. \ 
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have gone from ſucceſſor to ſucceſſor ; the executor of the 
laſt incumbent ſhall not have them, but it ſeemeth that 
they ſhall continue in the nature of heir-looms : but if 
the laſt incumbent fixed them there only for his own con- 
venience ; it ſeemeth that they ſhall be deemed as furni- 
ture, or houſhold goods, and ſhall. go to his executor. 

14. Writings, and evidences, which touch the inheri- Be, with wii 
tance, ſhall go to the heir, and not to the executor, Went. tings. 
| „ | 6 . 

And Swinburne ſays, that a box enſealed, or the cheſt 
with evidence of the land, tho? the ſame be not affixed to 
the freehold, yet becauſe they contain thoſe things which 


belong to the heir, they alſo belong to the heir, and not 
> to the executors : and therefore they are not to be put into 
f the inventory of the deceaſed's goods. Sin. 421. 

n But as to this, Rolle makes a diſtinction, and ſaith, If 
e the writings which concern the inheritance are in a cheſt ; 
5 the executors ſhall have the cheſt, and the heir the wri- 


tings. But if the cheſt be ſhut, the heir ſhall have the 
cheſt alſo ; but if it be not ſhut, the executor ſhall have 


f the cheſt. x RolPs Abr. 915. f 
But the author of the Law of Teflaments obſerveth, that 
e this diſtinction ſeemeth not to be well taken; for if it be 
d 2 box. purpoſed for the keeping of the deeds, the heir 
ought to have. it whether locked or open : on the other 
2, hand, if it be a box deſigned for other uſe, as for the 
y keeping linen; it cannot be ſaid to be appurtenant to 
to evidences, altho' ſome be in it, for ſo may other things 
I alſo; or perhaps it may be a cheſt or cabinet of great 
value, ſurely this ſhall not go to the heir, when perhaps 
r. there is not perſonal eſtate ſufficient to pay the teſtator's 
ut debts, Law of Teſt. 381. 
he If a further diſtinction ſeemeth neceſſary, it might be 
he this : that if the executor will not open the box and de- 
es, liver the writings, the heir rather than not have the wri- 
ced tings may take the box alſo ; but if the executor will de- 
liver the writings, and retain the box, it doth not ſeem 
| of that one box more than another can be ſaid to be appur- 
the tenant to writings, ſo as to deveſt the property thereof 
no out of the executor. 3 
the 15. By the 21 H. 8. c. 5. /. 5. If the perſon deceaſed Prefits of lan 
in- mall deviſe any lands tenements or hereditaments to be do de fold, 
; ſold, neither the money thereof coming, nor the profits 
in of the ſaid lands for any time to be taken, ſhall be ac- 
and counted as any of tke goods or chattels of the faid per- 
ich ſon ſo deceaſed, | 
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Wife's parapher- 16. But what ſhall we ſay to thoſe goods, which may 


pilia, | 


ſeem to belong to the wife rather than to the huſband, 23 
her apparel, her bed, her jewels, er ornaments for her 
perſon ; whether are they to be put into the inventory of 
the huſband's goods, yea or nay ? By the civil law, thoſe 
belonging to the wife, which be called bona paraphernalia, 
are not to be put into the inventory of her huſband's 


goods, neither are they ſubjeCt unto the payment of the 


huſband's debts : But whether the wife's apparel, with 
her bed, jewels, and ornaments. for her perſon be com- 
3 amongſt thoſe goods which the law calleth 
bona paraphernalia, is the matter in queſtion, And it 
ſeemeth rather that they are not (faith Swinburn) ; her 
convenient apparel, agreeable to her degree, only except- 
ed. | Otherwiſe, whatſoever goods belong to the wife, are 

eſently by virtue of the marriage become the huſband's, 
the property thereof being changed and transferred from 
the wife to the huſband, Inſomuch that without her huſ- 
band's licence or conſent, ſhe cannot diſpoſe thereof, nei- 
ther by act in her life time, nor at her death by her laſt 
will, which ſhe might do if they were bona parapherna- 


lia; wherefore thoſe goods being the huſband's and not 


the wife's, and the property thereof og in him and not 
in her, it may be concluded, that in conſtruction of law, 


. thoſe goods abovementioned, and namely the wife's jewels, 


chains, and borders are to be put into the inventory of the 
deceaſed huſband's goods. Swin. 422. | 

Rolle ſays, The wife after the death of her huſband ſhall 
have convenient apparel for her body, and not the execu- 
tors of her huſband ; and of this convenience the court 
muſt be the judge, But ſhe ſhall not have exceſſive ap- 
parel ; and if ſhe takes more than is convenient, ſhe ſhall 
be taken to be an executor of her own wrong. 1 Rolls 
Ar. 911. Law of Teft. 383, 384. 

And if the huſband deliver to his wife a piece of cloth 
for to make a garment, and dieth ; altho' that this was 
nat made into a garment in the life of the huſband, yet 
the wife ſhall have this, and not the executor of the huſ- 
band; inaſmuch as it was delivered to her to this intent: 
but againſt the debtee of the huſband, the wife ſhall have 
no more apparel than is convenient. 1 Roll's Abr. 911. 

But in the caſe of Haſtings and Douglas, H. 9 Cha. 
A *hain of diamonds and pearl, worth 3701, uſually 
worn by Sir John Davis's wife, who was daughter of the 


carl of Caſtlehaven, being by her huſband's will deviſed 
from her; Berkeley and Jones were of opinion, * ſhe 
I i CI 03 1 
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being the daughter of a nobleman, and permitted to uſe 
them frequently as ornaments of her perſon, and they be- 
ing convenient for her degree, ſhe ſhould have them as 
ber parapherpalia ; and when there are not debts to be 
paid (as it doth not appear that there are any in this caſe), 
ſhe Mall have them againſt the executors or adminiſtrators 
of her huſband, and the huſband cannot diſpoſe of them 
from his wife by his will; but inſtantly by his death, che 
poſſeſſion of them being in the wife's cuſtody, the pro- 

ty is veſted in her, and the huſband cannot give them 
away ; for it is not reaſonable the huſband ſhould leave 
her naked of thoſe jewels which ſhe 2 did wear, and 
are fit according to her calling to wear. But Richardſon 
and Croke were of opinion, that the will was good, and 
that ſhe may not take them contrary. to the deviſe; but if 
the huſband had not made his will of them, but had left 
them to the diſpoſition of the law, and the queſtion had 


deen betwixt the executor or adminiſtrator and the wife, 


where there be not any debts or legacies to be paid, or 
where there be aſſets to pay all debts and legacies beſides 
thoſe jewels ; there peradventure, the law will allow her 
to take, and to enjoy them as her paraphernalia. Cre. Car. 
343- 1 Rolls Abr. 911. 

And in the caſe of Cary and Appleton, M. 26 C. 2. 
The huſband deviſed the jewels, which were the para- 
phernalia of the wife, and died : They were decreed to 
the wife. 1 Cha. Ca. 240. 

And by Macclesfield lord chancellor : Bona parapher- 
nalia are not deviſable by the huſband from the wife, any 
more than heir looms from the heir; fo that the right of 
the wife to her paraphernalia is to be preferred to that of 
a legatee, 1 P. Will. 730. 

But it is ſaid, that bona paraphernalia ſhall not be re- 
tained by the wife againſt debts. And in the caſe of Stubbs 
and Stubbs, H. 31 C. 2. it was held, that where the real 
eſtate is chargeable, together with the perſonal, for the 


[none of debts, and the perſonal eſtate is deficient, the 


na paraphernalia ſhall be liable before the real eſtate 
ſhall come in. Cha. Ca. Finch. 415. | 
But in the caſe of Tipping and Tipping, M. 1721. By 
Macclesfield lord chancellor : Bona paraphernalia are 


liable to debts in favour of. creditors only, and not in fa- 


your of the heir at law. 1 P. Vill. 730. | 
And if creditors of the teſtator by judgment take the 
Jewels after his death in execution, when the heir or ex- 
ecutor or truſtees have other aſſets Sufficient to Pay m 

ebts ; 
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debts; this is a default in the truſtees, for which the 
widow ought not to ſuffer as to her bona paraphernalia. 
2 P. Will. 80. | W wp . e 

But where a daughter's portion was to be paid out of 
her father's perſonal eſtate; the court would not allow 
the widow to retain her paraphernalia, Cha. Ca. Finch. 


146. 


And where by marriage 


articles it was agreed, that the 
wife ſhould have no part of the huſband's perſonal eftate, 
but what he ſhould give her by his will ; it was declared 
by the court, that this bars her of her paraphernalia, and 
from jewels given to her by her huſband in his life time, 
2 Vern. 83. 


Yet notwithſtanding all that hath been ſaid, if we ſhall 
reſpe& what hath been uſed and obſerved, ſuch hath ever 
been the general and ancient cuſtom or rather courteſy of 
the province of York, as thereby widows have been to- 
lerated, to reſerve to their own uſe, not only their appa- 
rel, and a convenient bed, but a coffer with divers things 
therein neceſſary for their own perſons ; which things 
have been uſually omitted out of the inventory of their 
deceaſed huſband's goods, unleſs peradventure the huſband 
was ſo far indebted, as the reſt of his goods would not 
ſuffice to diſcharge the ſame; in which caſe the wife's 
jewels, chains, and borders, and ſuch like, being things 
of decency or ornament, and not of neceſſity, have been 


uſually prized and put into the inventory amon 


oft other 


goods of the deceaſed, towards the payment of his debts; 


and fo they ought to be. 
17. Goods to which the huſband is intitled in right of 


Sꝛoin. 


422. 


his wife, and as adminiſtrator to her, are not to be put 
in the inventory after her death; but things which are 


in action muſt be put in. 


Sꝛoin. 422. 


God. O. L. 153. 


In the caſe of Sir Jobn St Jahn, T. 15 Cha. the lady 
C was poſſeſſed of divers leaſes, and conveyed them in 
truſt, and afterwards married with A B. The lady re- 


ceived the money upon the leaſes, and with part of the 


money bought jewels, and other part of the money ſhe 


left, and died. AB takes letters of adminiſtration of the 
goods of his wife; and in a ſuit in the eccleſiaſtical court, 
the court would have compelled him to have given an 
account of the jewels, and for the monies, to have put 
them into the inventory. But the opinion of the whole 
court of king's bench was, that he ſhould not put them 
into the inventory; becauſe the property of the jewels 


Was 
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was abſolutely in him as huſband, and he had them not 
as adminiſtrator : but ſuch things as be in action, and 
which he ſhall have as adminiftrator, he ſhall be ac- 
countable for, and they ſhall be put into the inventory, 
And for the money received upon truſt, it was reſolved, 


Wills. Inventory. 


that the ſame was the money of the truſtees, and the wife | 


had no remedy for it but in equity; and therefore the 
huſband ſhall have it as adminiſtrator. And in that caſe 
it was reſolved, that if a woman do convey a leaſe in truſt 
for her uſe, and afterwards marrieth, in ſuch caſe it lieth 
not in the power of the huſband to diſpoſe of it; and if 
the wife die, the huſband ſhall not have it. Mar. 44. 
Swin, a. 423. 


ventory ſhall be made in the preſence of ſome credible 
perſons, who ſhall competently under/land the value of the 
deceaſed”s goods : for it is not ſufficient to make an inven- 
tory, unleſs the goods therein contained be particularly 


valued and appraiſed by ſome honeſt and ſkilful perſons, 


to be the juſt value thereof in their judgments and con- 
ſciences, that is to ſay, at ſuch price as the fame may be 
ſold for at that time. Sin. 425, 426. \ 

But as to the value of the goods upon the appraiſement, 
it is not binding, nor very much regarded at the common 
law; for if it is too high, it ſhall not be prejudicial to 
the executor or adminiſtrator; and if it be too low, it 
ſhall be no advantage to him : but the very value found 
by the jury, when it comes in queſtion whether the ex- 
ecutor hath fully adminiſtred, or hath aſſets or not, is 
that which is binding. Swin, 426. Went. 83, 84. 


18. By the aforeſaid conſtitution of Othobon, the in- Valuation. 


19. By the aforeſaid conſtitution of archbiſhop Strat- In what caſes an 


ford, the inventory ſhall be delivered to the ordinary, within iu 
Not arbitrarily perk __ 


a time to be appointe by his diſcretion. 
(faith Lindwood) but in a reaſonable manner, according 
to the exigency of perſons, things, and places. Lind. 
I77. 

Aue as the time for exhihiting ſuch inventory, is left 
to the diſcretion of the oyinary; ſo may he remit the 
making of an invento r a reaſonable cauſe : as where 
it may be expedient, that the quantity of the goods ſhould 
not be divulged. Lind. 176. 

As was done in Boor's caſe, July 18. 1682. Who dy- 
ing poſſeſſed of a large perſonal eſtate, made his eldeſt ſon 
executor, and among other bequeſts, gave his ſecond fon 
2000], to be paid at three ſeveral payments. The faid 
ſecond ſon took out proceſs againſt the elder brother, * 

| | caule 


entory may 


How e 20, Alcho' appraiſements and inventories ſhall not be 


_ _ GHiflls. Inventory. 
cauſed him to be cited: before the judge of the prerogative 
court (where the will was proved) in order to 

him to bring in an inventory. But it appearing to the 
judge, that the two firft payments were made, . and the 
third offered to be made; he gave ſentence, that there 
was no need of an inventory at the inſtance of the plain- 
tiff : which- was confirmed by the delegates, firſt upon 
appeal, and afterwards upon a commiſſion of review. 
Raym. 470. 


feri formalities made according to the eccleſiaſtical law, nor to the ſtatute 
before required, afbreſaid ; yet, by the practice of the courts, if the goods 


are neceſſary. 


of the deceaſed ſhall be appraiſed by any honeſt perſons of 


the neighbourhood, and reduced into an inventory, and 


_ afterwards the ſaid inventory ſhall be in due time exhi- 


bited before the judge who proveth the will or granteth 
the adminiſtration, upon the oath of the executor or ad- 
miniſtrator, ſuch inventory ſhall receive credit in all 
cauſes and courts, and he that exhibiteth the ſame ſhall 
be freed from the burden of proving the truth of the in- 
ventory, that is, that the deceaſed had no more goods ; 
and he retorteth the proof of any goods having been omit- 
ted, upon the legatary or other perſon pretending intereſt 
in the goods of the deceaſed. 1 Orght. 344. 

By which oath of the executor or adminiſtrator is to be 
underſtood, the oath which he took at the time of grant- 
ing the probate or adminiſtration : Unleſs the party be 
called afterwards to exhibit an inventory upon his corpo- 
ral oath ; for then he ſhall again take a ſpecial oath of 
the truth of the inventory, notwithſtanding the former 
general oath that he took at the time of granting the pro- 
bate or letters of adminiſtration. Id. 


Strictneſs tequi- 21. For ſometimes it is demanded, and by the judge 
fre in conteſta- decreed, at the inſtance of the party having intereſt in 


tian of ſuit, 


the goods of the deceaſed, that an inventory be exhibited 
upon the oath of the executor or adminiſtrator, before the 
iſſuing of the probate or letters of adminiſtration under 
ſeal: and then, notwithſtanding the former general oath 
had been taken for the faithful execution of the will or 
adminiftring the goods of the deceaſed, and for exhibiting 
a true inventory, a ſpecial oath hath been uſed to de ta- 
ken, at the time of exhibiting the inventory, of the truth 
thereof; and that, either perſonally, or by virtue of a 
commiſſion. 1 Ought. 344. | | 

And ſometimes, before the granting, or at leaſt before 
the iſſuing of the probate or letters of adminiſtration, (in- 


ſtead 
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ſead of an inventory of the goods of the deceaſed upon 

che dach of the party,) at the requeſt of ſome perſon. ha- 

ving intereſt, the judge iſſueth a commiſſion for the ap- 

3 — and true valuation of the goods rights and 

credits, and inſpection of the obligations, leaſes, and other 

writings and papers whatſoever, concerning the perſonal 

eſtate of the deceaſed, at the houſe of the deceaſed, or 

elſewhere, whereſoever his goods rights or credits remain 

or be, on ſuch day or days. with continuation and pro- — 7 
| 


rogation of the time and place, as ſhall be needful. Id. 

Alſo in theſe caſes, there uſually iſſueth a monition & 
againſt the other party in ſpecial, and all others in ge- 
neral, with whom any of the goods rights or credits of the 
deceaſed remain and be, that they exhibit» or ſhew, or EE 
cauſe to be exhibited or ſhewed, really and with effect, ni 
to the appraiſers by virtue of the commiſſion aforeſaid ap- | 
pointed, at the time and place of the execution thereof, 
the aforeſaid goods rights and credits of the ſaid deceaſed, = 
and alſo the bonds, leaſes, and other writings and papers, 1b 
concerning the perſonal eſtate of the deceaſed, remaining 1 
or being with them or any of them, to the end that they 11 | 
may be appraiſed and put in the inventory: on pain of | 
law, and of contempt. 1 Ought. 344, 5 0 

And ſuch commiſſion being duly executed, the inven- 
tory is brought in and exhibited, ſigned by the hands of 
the commiſſioners or appraiſers or two of them at the 
leaſt; without the oath of the party for the truth there- 
of. 1 Ought. 345. | 

And in ſuch caſes an inventory alſo is often required 
upon the oath of the executor or adminiſtrator, of ſuch 
** of the deceaſed as have been already diſpoſed of. 

22. By the 13 Ed. 1. ft. 1. c. 23. Executors ſhall have Action given to 
a writ of account, and the ſame action and proceſs in the ſame *<cvtors, 
writ, as the teſtator might have had if he had lived. 

By the common law, executors ſhould not have an ac- 
tion of account, for an account to be made to the teſ- 
tator, becauſe the account reſted in privity ; for remedy 
whereof this a& was made. But by the law of merchants, 
an aCtion of account did lie for executors. 2 It. 404. 

By the 4 Ed. 3. c. 7. Whereas in times paſt, executors 
love net had ations for a treſpaſs done ts their teſtators, as of 
the goods and chattels of the ſame teftators carried away in 
their life, and ſo ſuch treſpaſſes have hitherto remained unpu- 
mfhed ;" it is enafted, that the executors in ſuch caſes ſhall have 
an action againſt the treſpaſſers, and recover their damages, 

in 
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| if they were in 1 


* 


Action gi 


adminiſtrators, 


4 
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in like, manner as they whoſe executars they be ſhould have had 


By the 2 5 Ed. 3. ft. 5. c. 5. Executor: of exetutors ſhall 
have actions of debts, accounts, and of goods carried away of 
the firſt teftatoFs, and exegutions of Jtatutes merchants and re- 
cognizances made in court of record to the firſt teſtator, in _the 


fame manner as the firfl t/lator ſhould have had if he were 


in life; and the ſame executors of executors. ſhall anſwer to 
other of as much as they haue recovered 7 the goods of the ff 
75 tors, as the faſt executors ſhould do if they were in full 
e. | | 
2 By the ſtatute of the 31 Ed. 3. ſt. 1. e. 11. b 
caſe where a man dieth inteſtate; the perſons deputed by the 
ordinary to adminiſter his goods, ſhall have an action to demand 
and recaver as executors, the debts due to the perſon inteſtate 
in the king's court, for to adminiſter and diſpend for the ſoul 


F the dead; and ſhall anſwer alſo in the king*s court, to other 


to whom the dead per ſon was holden and bound, in the ſame 
manner as executors ſhall anſiuber: and they ſhall be accountable 
ta the ordinary, as executors be in the caſe of teſtament, a; 
well of the time paſt as of the time to come. 

Before this act, by the common law, adminiſtrators had 
no property in the goods and chattels as executors had; 
nor could they recover debts as executors could do; but 
by this ſtatute they are enabled in both thoſe reſpects: 
and further, whereas by the common law they were 
charged by the name of executors, now they ſhall be 
charged by the name of adminiſtrators, © Gibſ. 478. 


Aion in cf of 24. By the 32 H. 8. c. 37. Poraſmuch as by the order 


tent in arrear. 


of the common law, the executors or adminiſtrators of tenants 
in fee ſimple, tenants in fee tail, and tenants for term of life, 
of rents ſervices, rent charges, rent ſecks, and fee farms, have 
no remedy to recover ſuch arrearages of the ſaid rents or fee 
farms as were due unto the teſtators in their lives, nor yet the 
heirs. of ſuch teftator, nor any perſon having the reverſim of 
his eftate after his deceaſe, may diſirain or have any lawful ac- 
tion to levy any ſuch arrearages of rents or fee farms, due unto 
him in his life time as is aforeſaid ; by reaſon whereof the te- 
nants of the demean of a lands tenements or hereditaments, 
out of which ſuch rents were due and payable, who of right 
ought to pay their rents and farms at ſuch day and terms as 
hey were due, do many times retain ſuch arrearages in their 
ton hands, fo that the executors and adminiſtrators of the per- 
ſons to whom ſuch rents or fee farms were due, cannot have or 
come by the ſaid arrearages of the ſame, towards the payment 
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of 
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the dabts, and performance of the vill of the ſaid teſtators; 
it is enafted, that the executors and adminiſtrators of every ſuch 
perſon to whom any ſuch rent or fee farm ſhall be due, and 
not paid at the time of his death, ſhall have an action of debt 
fir all ſuch arrearages, againſt the tenant that ought to have 

id the ſame, or againſt his executors or adminiſtrators ; or 
may diſtrain for the ſame upon the lands and other heredita- 
ments chargeable therewith, ſo long as they continue in the ſeiſin 
or poſſeſſign of the ſaid tenant in demeſn, who ought immediate- 
ly to have paid the ſaid rent or fee farm jo being behind, to the 
ſaid teſtator in his life ; or in the foi or poſſeſſion of any other 
perſon claiming the ſame only from the ſame tenant by purchaſe, 
gift, or deſcent ; in like manner and form as the tęſlator might 
have done in his life time, and ſpall for the ſame diſtreſs law- 


ly make avowry upon their matter aforeſaid. ſ. 1. 


Provided, that this ſhall not extend to any ſuch manor, lord- 


ſip, or dominion in Wales, or in the marches of the ſame, 


whereof the inhabitants have uſed time out of mind to pay unto | 


the lord or owner thereof at his firſt entry into the ſame, any 
ſum for the redemption and diſcharge of ell duties forfeitures 
and penalties, whereof the ſaid inhabitants were chargeable to 
any of their ſaid lord's anceſtors or predeceſſers before his ſaid 
entry. ſ. 2. 

And if any man having in the right of his wife any ęſlate in 
fee ſumple, fee tail, or for term of life, in any rents or fee 
farms, and the ſame ſhall be due and unpaid in the ſaid wife's 
life ; the huſband after the death of his wife, his executors and 
adminiſtrators, may have an action of debt for the ſaid arrear- 
ages, againſt the tenant of the demeſn that ought to have paid 
the ſame, his executors or adminiſtrators ; or may diſtrain for 
the ſame,” as he might have done if his wife had been living, 
and make avowry upon his matter as aforeſaid, ſ. 3. 

And if any perſon ſhall have any rents or fee farms for term 
of life of any other perſon, and the ſame ſhall be due and un- 
paid in the life of ſuch other perſon, and he dieth; then he to 


whom the ſame was due, his executors, or adminiſtrators, may 


have an action of debt againſt the tenant in demeſn, that ought 


to have paid the ſame when it was firſt due, his executors and 
alminiſtrators; or may diſtrain for the ſame upon ſuch lands 
and tenements out of which"the [ſaid rents or fee farms were iſ- 
fing and payable ; in like manner and form as he might have 


done, if fuch perſon by whoſe death the aforeſaid eftate in the 


ſaid rents and fee farms was determined and expired had been 
in full life; and the auawry for the taking of the ſame difireji 
ts be made as aforeſaid. ſ. 4. 


And 
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And by the ſtatute of the 11 G. 2. e. 19. 
where any leſſor” or landlord, having only an ęſtate for lify in 
the lands tenements or hereditaments demiſed, happens to die bs 
e or on the day on which any rent is reſerved or mads 
able, ſuch rent or any part thereof is not by law: recoverable, by 
the executors or adminiſtrators 0 2 leſſor or landlord; nor is 
ereto, any other than for the 
aſe and occupation of ſuch lands tenements or hereditaments, 


fron: the death of the tenant for life ; of which advantage hath 


been 2 taken by the under tenants, who thereby avoid paying 
any thing 


for the ſame ; for remedy thereof it is enafted, that 
where any tenant for life ſhall happen ta die before or on the 
day, on which any rent was reſerved or made payable upon any 


demiſe or leaſe of any lands, tenements, or hereditaments, which 


determined: on the death of ſuch tenant for life, that the execu- 
tors or adminiſtrators of ſuch tenant for life ſhall and may, in 
an action upon the caſe, recover of and from ſuch under tenant 


er under tenants of ſuch lands tenements or hereditaments, if 


la what courts 
4 to be brought. 


fach tenant for life die on the day on which the ſame was made 


payable, the whole, or if befare ſuch day, then a proportion of 


fuch rent, according to the time ſuch tenant for life lived, of the 


laft year, or quarter M a year, or other time in which the ſaid 
rent was growing due, as aforeſaid ; making all juſt allowances, 
or a proportionable part thereof reſpefively. f. 15. 

25. An executor may ſue another in the ſpiritual court, 
touching his teſtator's goods, in this cafe, viz. if a man 


deviſe or bequeath corn growing, or goods, unto one; 


and a ſtranger will not ſuffer the executor to perform the 
teſtament: for this legacy, he ſhall ſue the ſtranger in 
the ſpiritual court. Swrn. 18. 

But if a man take from the executor or adminiſtrator the 
goods of the deceaſed ; for this they muſt ufe their action 
of treſpaſs, and not ſue in the ſpiritual court : for they 


- cannot ſue for the goods of the deceafed in a court eccle- 


In what caſe 
| M all join, 
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coexeutors muſt 


will how many executors there be, and muſt frame their 


fiaſtical, but at the common law. Swin. 18. 10 Mad. 21. 


Alſo tenants may be ſued at the common law by exe- 
cutors or adminiſtrators for rent behind, and due to the 


teſtator or inteſtate in his life time, or at the time of his 


death ; and they may for the ſame diſtrain the land charged 
with the rent. Swin. 18. a BY 

' 26, All the executors do repreſent the perſon of the 
teſtator, and therefore they muſt all join in ſuit againſt 
others, and in ſuit by others they mutt all be made de- 
fendants, or at leaſt ſo many of them as do adminiſter: 
for tho the executors themſelves muſt take notice by the 


ſuit 
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ſuit accordingly; creditors and ſtrangers need not take 
notice of any more than do adminiſter, and execute the 
office of executors. Went. 95. 

7. 6 Fa. Smith and Smith, The mother and her ſon 
an infant were made executors, and adminiſtration was 
granted to her during the minority of her ſon ; ſhe mar- 
ried again, 'and then her huſband and ſhe as executrix 
brought an action of debt againſt the defendant, who 
pleaded in abatement that the infant was not named; and 
upon a demurrer to that plea, it was held that the plea 
was good : but if it had been ſet forth ſpecially in the de- 
claration, that there was another executor under age, 
tho? not joined in the action, it might have been other- 
wiſe, Telv. 130. 1 Brownl. 101. 
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27. If one executor refuſe to undertake the executor- Caſe where one 
ſhip, then is the other executor to be admitted alone, and co executor re- 


may execute the will, or commence any ſuit, or be ſued 
alone, as if none other had been named executor. But 
if he alter his mind, and afterwards become willing, then 
(his former refuſal before the ordinary notwithſtanding) 
he may join with the other executor who proved the will; 
and if he releaſe any debt due to the teſtator, the releaſe 
is as ſufficient, as if he had never refuſed, Which is to 
be underſtood, if he releaſed before judgment; but after 
judgment, being no party to the ſuit, he cannot acknow- 
ledge ſatisfaction, becauſe he was not privy to the judg- 
ment, Swin, 325. 2 | 

And where there are ſeveral executors, and one of them 
refuſeth before the ordinary, and the reſt prove the will; 
he who refuſed may adminiſter when he will, and there- 
fore they who proved it, ought to name him in-every ac- 
tion; but if they all refuſe, and the ordinary grants ad- 
miniſtration to another, then it is too late, for in ſuch 
caſe they cannot afterwards prove the will. 9 Co. 38. 
Henflow's caſe. 

28. Co-executors being in law but as one perſon, there- 
fore the act of one is the act of them all, and the poſſeſ- 
hon of one is accounted the poſſeſſion of all, and the pay- 
ment of debts by or to one of them is the payment of or 
to all of them; and the fale or gift of the teſtator's goods 
by one, is the ſale or gift of all; and likewiſe a releaſe 


In wha? caſe one 
may do what all 
may do. 


before judgment of one of them, is a releaſe of all. 


uin. 328. | 
But it is not ſo with admini/trators ; for they have but 
one authority given them by the biſhop over the goods; 


which authority being given to many, is to be executed 
Vox. IV. dy 
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dy all of them joined together. Lord bali Bad 1 


Tr. Ath. 460. 


One execytor - 


cannot ſue an- 
other. 


Alſo one executor ſhall not be charged with the wrong 
or devaſtavit of his companion, and ſhall. be no farther 
liable than ſor the aſſets which came to his hands. And 
therefore where an action was brought againſt two exe. 
cutors, and the jury found that the two ang angther were 
made executors, and that the third waſted the. aſſets to 
the amount of 6001 and died, and that only 16 1 came 
to the hands of the two others; the court held, that they 
ſhould be chargeable for no more than the 161; for that 
it was the teſtator's folly to truſt ſuch a perſon, which 
muſt not turn to the prejudice of the other executors, 
2 Bac. Abr. 395. hays! 

29, Regularly, one executor cannot ſug another of his 
co-executors, touching any thing relating to his teftator's 
will; or that is within the power, intereſt, duty, or of- 
kce of an executor. 2 Bac. Ar. 306. 

But if the reſidue of the perſonal eſtata, after debts and 


legacies, be deviſed to both the executors, one of them 


may ſue the other in the ſpiritual gurt for a moiety ; for 
this is in the nature of a gift or legacy to him, and he 
may bring treſpaſs againſt the other executar-if he takes 
it out of his poſſeſſidn, or detiaue- if he detains it from 
him. 2 Bac. Abr. 396. 

Or, in ſuch caſe, he may have relief in equity. 

30. It feemeth to be now ſettled, that where a man 
maketh two executors, and deviſeth- to them the reſidue 
of his goods after debts and legacies paid 5 and one of 
them dieth, that the ſurvivor ſhall bave the whole. 2 
Lev. 209. 1 Vern, 482. U 
So where a man deviſed all the reft and reſidue of his 
goods chattels and perſonal eſtate, to two: perſons, theit 
executors and adminiſtrators, and one of them died; on 
a bill brought by his executor againſt thg ſurviving de- 
viſee, it was held, that the ſurvivor ſhauld take the whole 
to his own uſe, and ſhould: not be a truſtee as to the 
moiety for the repreſentative of him, who. is dead; and 


_ that they were to be conſidered as jointenants, where ſur- 


vivorſhip takes place, as well in caſes of chattels, as in 
caſes of inheritance. 1 Abr. Ca. Kg. 243. 
31. The executor of an executor (where there is no 
joint executor) is executor to the firſt teſtator, and hath 
Sight to all the profit, and is liable to all the charge that 
the firſt executor had, or was ſubject unto... But the one 
teſtator's goods ſhall not ſtand charged for the other teſta- 
tor's debts, but each for his own. Swin. 329. 


1 


7 r ö 4 
Wills. Getting in the effects. 227 
If two be er executors, and the one maketh 

his teſtament, wherein he nameth his executor, and dieth, 
his co-executor ſurviving ; in this caſe, the executor of 
- the executor is not to be joined with the executor ſutvi- 
ving, neither in the execution of the will, nor in ſuits or 
ations, And if the executor of the executor have any 
pr or chattels in his hand, which did belong to the 
teftator, the executor of the ſame teftator ſurviving 
may have an action againſt the executor of the executor 
for the ſame : for the power of the executor who died 
firſt was determined by his death, the other then ſurvi- 
ving. Stoin. 324, 325. 
winburne ſays, the executor of an executor cannot ſel] 
the land of the firſt teſtator. Swin. 329. 1 

But in the cafe of Rolls and Maſon, T. 10 Ja. Whete 
the deviſe was, that the executor ſhould ſell ; it was held, 
that the executor of the executor might fell, tho” not in 
being at the time of the deviſe, 2 hos 194. 

So in the cafe of Garfoat and Garfoot, M. 15 C. 2. 
Lands were deviſed to be ſold by the executor. The 
executor died. The youngeft children, for whofe benefit 
the fale was ordered, preferred a bill againſt the heir. 
The heir demurs; becaufe it was but an authority in the 
executor, which is dead with him. Bat the demurrer 
was overruled. 1 Cha. Ca. 35. | 

32. If adminiſtration is granted to two, and one dies; azminitrater 


: yet the admiyiſtratian doth not ceaſe z for it is not like a dying. 1 
of letter of attorney to two, where by the death of orie the 1 
2 authority ceaſeth ; but is rather an office; and admini- 'Y 
trators are enabled to bring actions in their own names; 1 
iis they come in the place of executors, and therefore the 1. 
eit office ſurvives. 2 Vern. 514. 1 
on 33. When an adminiſtrator hath judgment and dieth, Executor of a 1 
le- his executors (as ſuch) may not ſue execution of the faid amiaiſtrator. F308 
ale judgmght ; for none ſhall have execution of this judg- a 
de vent, but he who ſhall be ſubject to the payment of the 1 
ind debts of the firſt inteſtate. 5 Co. 9. Brudenel's caſe. 1 . 


34. By the ſtatute of the 17 C. 2. c. 8. Where any Adminiſtrator 
julgment after a verdift ſhall be had, by or in the name of any de bonis non. 
executor or adminiſtrator ; in ſuch caſe an adminiſtrator of goods 
ut adminiſired may ſue forth a ſcire fucias, and take execution 
upon ſuch judgment, T | 

35. By the ffatute of the g Ed. 3. ſt. 1. c. 3. In & anions brought | 
writ of debt brought again/? divers executors, they nor any of #zainft divers | 
them ſhall have but one eſſoin before appearance, that is te ſay, LW: 
at the ſummons or attachment; nor after appearance, they ſhall 
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have but one eſſoin, as the teflator. ſhould have had: ſa that al 
the executors do repreſent the perſon of the teflator as on; 


erſon. | 

: 45 tho the ſheriff do anſwer at the ſummons, that fame of 
| them have nothing whereby he may be ſummoned; yet there 
ſhall be an attachment awarded upon them. And if the ſheriff 
anſwer, that he hath nothing whereby he may be attached; the 
great diſtreſs ſhall be awarded, ſo that at the great diſtreſs ri. 
turned upon them, he or they that do 1 appear in the court 
ſhall anfwer to the plaintiff. And alths" ſome of them have 
appeared in the court, and make default at the day that the 
great diſtreſs is returned upon the other ; yet nevertheleſs he or 
they ſhall be put to anſwer, that fir/t appeared at the great di- 
ſtreſs returned. 
And in caſe the judgment paſs for the plaintiff; be lull 
have his judgment and execution againſt them that have pleaded, 
according to the law heretofore uſed, and again/l all other named 
in the writ, of the goods of the teſlator, as well as if they had 
all pleaded. And it is to be underſlood, that if any in ſuc 
caſe will ſue according to the law that hath been uſed hereto- 

fore, he may freely do it notwithſtanding this /latute. 
Coſts, 36. In all actions brought by executors or adminiſtra- 
, tors, upon contracts, bonds, or other things made to the 
deceaſed, or for goods taken away in his life ; they ſhall 
pay no coſts by any ſtatute. Law of Ex. 462. 2 Bu, 

Abr. 446. 

That is to ſay; coſts by the common law are not gixen 
in any caſe: and executors and adminiſtrators are not 
comprized within the ſeveral ſtatutes which in order to 
prevent vexatious ſuits do require other perſons to pay 
coſts in like caſes ; for executors and adminiſtrators can- 
not ſo well be ſuppoſed to intend vexation, ſeeing that 
they ſue only in the right of another; and have not per- 
haps ſo perfect knowledge of the matter as their teſtator 
or inteſtate would have had if he had lived. 

But an executor defendant ſhall pay coſts; and the 
judgment is, of the goods of the teſtator, if there are 
ſufficient ; if not, of the executor's own goods. Allo, 
when he is defendant, and there is judgment for him, he 
{ſhall have his coſts. 1 Bac. Abr. 517. 2 Bac. Abr. 446. 
H. 12 G. 2. Marſh and Yellowly, When an executor 
muſt declare as executor, he ſhall pay no coſts: but if 
the cauſe of action ariſeth in the time of the executor, 
and is therefore a matter within his knowledge, and for 
which he may declare in his own right, and need not to 
declare as-executer,; he ſhall be liable to pay coſts. Str." 
682, 1106. | 
do 
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So where the thing in diſpute is matter, not of fact, 
but of law, and conſequently as much within the know- 
ledge of the executor or adminiſtrator as of the teſtator 
or inteſtate; it hath been adjudged, that where judgment 
is given againſt the executor or adminiſtrator upon de- 
murrer; wy ſhall pay coſts, As in the caſe of Frazer 
and Moore, E. 1720. Bill by an adminiſtrator. The de- 
fendant demurs ; and the demurrer is allowed ; and the 
bill is diſmiſſed with coſts ; and ſo faid to be the conſtant 
courſe in equity, by the whole court of exchequer. 
Zunb. 63. 8 8 8 | 

E. 1 G. 2. Crutchfield and Scott. The queſtion was, 
whether in an action by an executor, the defendant ſhould 
be allowed to bring money into court. And on conſide- 
ration, it was held he might, and that the effect of it 
would be, not to make the executor pay, but only loſe 
his ſubſequent coſts. And the ſame was allowed in the 
caſe of Baker and Turberville, M. 3 G. Str. 796. 

7. 7 G. 2. Cafwell and Norman. An executor brought 
error of a judgment after a devaſtavit; and the court held, 
he ought to pay coſts on affirmance. Str. 977. 

M. 3 G. Elwell againſt Quaſb and others. There were 
three executors one of which gave a warrant of attorney 
to confeſs a judgment againſt himſelf and his co- execu- 
tors; purſuant to which a judgment was entred againſt 
all the executors of the goods of the teſtator for the debt, 
and againſt the executor who gave the warrant of his 
own goods for the coſts, Upon motion to ſet this aſide, 
it was held to be ill; for executors may plead different 
pleas, and that which is moſt for the teſtator's advantage 
_ be received. And the judgment was ſet aſide. 

tr. 20, 


VI. Of the payment of debts by executors or 
| adminiſtrators, 


"BY the ſtatute of Magna Charta, ch. 18. (which Ordinary fable, 
lord Coke ſays is in affirmance of the common 
law) There one indebted to the king ſhall die, the king ſhall 
be firſl ſatisfied for his debt, and the reſidue ſhall remain to 
the executors to perform the teſtament of the dead: And if no- 
thing be owing unto the king, all the chattels ſhall go to the uſe 
f the dead (ſaving to his wife and children their reaſonable 


farts). | 
Q 3 ts Upon 
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Upon which, lord Coke ſays, three things are to be 
obſerved ; 1, That the. king by his prerogative ſhall be 
preferred in ſatisfaction of his debt by the executors, be- 
fore any other, 2. That if the executors have ſufficient 
to pay the king's debt, the heir that is to bear the coun- 
tenance, and ſit in the ſeat of his anceſtor, or any pur- 
chaſer of his lands, ſhall not be charged, 3. If no- 
thing be owing to the king, or any other, all the 
chattels ſhall go to the uſe of the dead, that is, to his 
executors or adminiſtrators, ſavipg their reaſonable parts 
to the wife and children as aforeſaid, 

And by a conſtitution of Othoban ; Since the uncertainty 
of death often deprives men of the apportunity of making their 

aft wills, human piety atteth mercifully towards the deceaſed, 
by diſtributing their goods to pious uſes, ſo that they follow and 
help them, and propitiouſly intercede for them with the heavenly 
judge; Therefre we, by our approbation confirming the provi- 
ſion heretofore made (as it is ſaid) by the prelates of the king- 
dem of England with the approbation of the king and barons, 
concerning the goods. of ſuch as die intgſlate, do ftriftly forbid 
prelates, and all other whatſoever, to take or ſeize the goods of 
inteſtates, contrary to the proviſion aforeſaid. Athon, 121, 

Which proviſion Jahn of Athon underſtandeth to be that 
which is made by the ſtatute of the 13 Ed. 1. c. 19. but 
this cannot be right; for this conſtitution was made ſe- 
venteen years before that ſtatute, Gib/. 478. But the 
proviſion meant, ſeemeth plainly to be the aforeſaid ſta- 
tute in the magna charta. 

And hy a conſtitution of archbiſhop Stratford it is or- 
dered thus: Foraſmuch as it happeneth ſameti mes, that perſons 
dying ints/tate, the lords of the fees de not permit the debts of 
the deceaſed to be paid, out of thetr maveable goods ; we do de- 
cree, that none ſhall — 4 do the ſame, on pain of the 
greater excommunication. | 

2. By the ſtatute of the 31 Ed. 3. R. r. c. 11. The 
perſons deputed by the ordinary te adminiſter the goods of in- 
teſtates, ſhall have an action to demand and recover as execu- 
ters, the debts due ta the perfor inte/late, in the king's court 
far ta adninifier and diſpend for the ſoul of the dead; and foal 
anſwer alſo in the king's court, to other to wham the ſaiu dead 
perſon was halden and bound, in the ſame manner as executors 
ſhall anſwer, And they ſpall be accountabls to the ordinarits, 
as executors be in the gaſe of teſtament, as wall of tha time paſt 
as the time to came. | 

But before this act, action laid by the common law, 
againſt the deputies or committees of the ordinary, by the 

5 2 name 


FA. 


> = DV = = 


SD 2D = | >>8D I. = 


\ 


Ut lis. Payment of debts. 231 


name bf ekecutors, but not dy the name of adminiſtrators 
until this A. 9 Ch. 30. | 

By the Natute of the 30 C. 2. ©. 7. The executors and 
mind lars of any prrſon, who us executor in his own wrong, 
ir aum ratby, tale or convert any godds chattels e/tate 
of ett of "ny Peron Mecenfed > his own uſe, fhall be liable 
en chalygtable in the fame munner, as their teſtator or in- 
tftate won dvr dern if be hau been living. 

And by the ſtarute of the 4 & 5 W. c. 24. Foraſmuch 
# it hath deen 1 dhitht whether the ſaid ſtutule of the 30 C. 2. 
tid extend to the brecutors and auminififators of any executor 
r din trutor of right, 20 fr want of privity in law 
wipe hot Þ erable nor could be ſuad for the debts dur 
from the yt te/Pator or inteftatr, notwithſtanding that ſuch 
txecutors by du iniſtrutors had waſted the · goods and eftate of 
the firſl teſtator ur inteſtate, br converted the ſame to their 
own uſt 3 it is hereby teclared, that all and every the execntors 
i tdminiftrato#s of ſuch executor or adMiniſirator of right, 
th) foal tote or convert to thetr own uſe goods chattels or 
ute of their teftator or inteſtate, ſha'l be liable and chargeable 
in the ſame manner as their teſtator or inteſtate ſhould or might 1 

| bave been. . 12. 1 

Dr Swinburne fays, If a teſtator by his teſtament doth 1 
charge his Executor to pay his debts; the creditors, in 1 
reſpect of ſuch charge, may ſue for them in the eccleſi- 
iſtical court. Sh. 19. | 

But this (ts it ſeemeth) muſt be underſtood, where 
there are ſpecial words in the will ſo directing it; as if 
the teſtator leave to his creditor ſuch a ſum in lieu and 
ſatisfaction of his debt, or the like: Otherwiſe, the ſuit 
muſt be (as for other debts) in the temporal courts. | 

% By the ſtatute of the 3 W. c. 14. Whereas it is not Peviſee and * 
reaſonable or juſt; that by the pructice or contrivance of any at law of lan e 
debtors, their creditors ſhould be defrauded of their juſt debts; able. 
und n#vertheleſs it hath often ſo happened, that where ſeveral 
ferſins having by binds or other ſpecialties bound themſelves 
and their heirs, und have afterwards died ſeiſed in fee ſimple 
F and in mattors theſſuages lands tenements and hereditaments, 
i had power to diſpoſe of or charge the ſame by their wills or 1: 
teſtantentt, have (to the defrauding of ſuch their creditors) = 
ty their laſt wills or teſtaments deviſed the ſame, or diſpoſed | 
thereof” in ſuch manner, as ſuch creditors have loſt their ſaid 
abts : far remedhing of whith, and far the maintenance of juſt 
and apright dealing; it is enafted, that all wills and teſtaments 
Imitttions difpofitions or appointitients, of or concerning any 
manors meſſhages lands thnements or bereditanients or of any 
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at the time of his deceaſe ſhall be ſe 


ſion reverſion or remainder, or 
fame by his laſt will or teſtament, ſhall be deemed and token 


heir, to the value of the ſaid land, as if the ſame were bis 


WWfls. Payment of debts, 
rent profit term or charge out of 2 A fe ay 95 
h power to diſpoſe. of the 


(only as againſt ſuch creditors as aforeſaid their heirs ſucceſ- 


ſors executors adminiſtrators and a ) to be fraudulent, and 


clearly abſolutely and utterly void fruſtrate and of none effect; 
any pretence, colour, feigned or preſumed conſideration, or any 
other matter or thing to the contrary notwithſtanding. ſ. 2. 
And in the caſes before mentioned, all ſuch creditors may 
have and maintain actions of debt upon their bonds and 
ctalties, againſt the heir at law of the obligor and ſuch deviſee 
Jointly ; and ſuch deviſee ſpall be liable and chargeable for a 
falſe plea by him pleaded, in the ſame manner as any heir ſhould 


' have been for any ,falſe plea by him pleaded, or for not con- 


Feſſing the lands or tenements to him deſcended. ſ. 3. 
Provided, that where there ſhall be any limitation or ap- 
pointment, deviſe or diſpoſition, of or concerning any manor 
meſſuages. lands tenements or hereditaments, for the raiſing er 
payment of any real and 515 debts, or any portions or ſums 
money for any child or children of any perſon other than : 
heir at law, according to any marriage contract or agreement 
m writing bona fide made before ſuch marriage, the ſame ſhall 
be in full force ; and the ſame manors meſſuages lands tenement 


and hereditaments ſhall be holden and enjoyed by every ſuch 


perſon, his heirs executors adminiſtrators and aſſigns, for whon 
the ſaid limitation appointment deviſe or diſpoſition was made, 
and by his truſtee or truſtees their heirs executors adminiſtra- 
tors and aſſigns, for Fee = or intereſt as ſhall be ſo limitid 
or appointed, deviſed or diſpoſed ; until ſuch debt or partions 
ſhall be raiſed and paid. I. 4. 

And whereas ſeveral perſons being heirs at law, to avoid the 
payment of ſuch juſt debts, as in regard of the lands deſcending io 
them they have by law been liable to pay, have ſold aliened er 
made over the ſame before any proceſs was or could be iſſued 
out againſt them; it is enacted, that in all cafes where any 
heir at law ſhall be liable to pay the debt of his anceſtor, in 
regard of any lands tenements or hereditaments deſcending to 
him, and ſhall ſell aliene or make over the ſame, before a) 


action brought or proceſs ſued out againſt him; ſuch heir at 


law ſpall be anfwerable for ſuch debt, in an action of debt, 


| to the value of the ſaid land ſo by him ſold aliened or made 


over z in which caſe all creditors ſhall be preferred as in ac- 


tions againſt executors and adminiſtrators, and ſucb execution 


ſhall be taken out upon any judgment fo obtained againſt ſuc 
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tun proper debt; ſaving that the lands tenements and beredita- 
ments bona fide altened before the action brought, ſpall not be 
fable to fuch execution. ſ. 5. 

Previded, that where any action of debt upon any ſpecialty 
i; brought againſt any heir, he may plead riens per deſcent at 
the time of the original writ brought, or the bill filed againſt 
him; and the plaintiff in ſuch action may reply, that he had 
lends tenements or hereditaments from his anceſtor before the 
original yrit brought ; or bill filed; and if upon iſſue joined 
thereupon it be found for the guns 4 the jury ſhall inquire 
of the value of the lands tenements or hereditaments ſo deſcended, 
and thereupon judgment ſhall be given, and execution ſhall be 
awarded as aforeſaid ; but if judgment be given againſt ſuch 
heir by confeſſion of the action, without confeſſing the aſſets de- 

„er upon demurrer, or nihil dicit, it ſhall be for the 
| debt and damages, tuithout any writ to inquire of the lands 
tements or hereditaments ſo deſcended. 1. 6. 

Provided, that every deviſee made liable by this act, ſhall be 
liable and chargeable in the ſame manner as the heir at latu by 
farce of this aft, notwithſtanding the lands tenements and he- 
reditaments to him deviſed ſhall be aliened before the action 
brought. ſ. 7. | 

H. 12 G. Buckley and Nightingale. An heir that 
hath lands by hereditary deſcent, ſhall not be liable for 
the debt of his anceſtor further than to the value of the 
lands deſcended : and as ſoon as he hath paid his an- 
ceſtor's debts to the value of the land, he ſhall hold the 
Jand diſcharged ; otherwiſe he might be chargeable ad in- 
finitum. Str. 665. 

And if an heir is ſued upon a bond debt of his anceſtor, 
in which he is bound, and he pays the money; the ex- 
ecutor ſhall reimburſe him as far as there are perſonal 
aſſets of the teſtator's come to his hands, if it is not other- 
wiſe ordered by the will. 1 Cha. Ca. 74. 2 P. Will, 
175. | 7 

So if a man mortgages lands, and covenants to pay the 
money, and dies; the perſonal eſtate of the mortgagor 
ſhall, in favour of the heir, be applied to exonerate the 
mortgage. 2 Salk. 449. 

Yea, tho' there be no covenant in the deed for the 
payment of the mortgage money, yet the perſonal eſtate 
ſhall be liable in the hands of the executor. 2 Salk. 449. 
1 Vern, 436. 

If a man dies indebted by bond, and ſeiſed in fee of 
divers lands, part of which he deviſes. to one, and other : 
part he permits to deſcend to his heir (riot mentioning 
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wem in Nis Will); the lands permitted td deſeend hin 


 Goodwih to the purchaſers, the will of Smith was recited; 
and to one of thote decds Elliat, à creditor of Smith, wi 
5 : 4 


Wells, Payment of debts: 


be firſt applied to pay the bond debts. And the reaſdh is 
becauſe the applying the devifed lamds do pay the bond 
debts, Wöuld diſappoint the will; When thuity will not 
permit, if it can be avoided: Wherths it no way dim 
points the will to ſay, that the lands nöt mentioned Ns 
be in the firſt place liable to pay the debts. But it ſecms 
it would be otherwiſe, if the teſtator had deviſed the land 
to his heir at lau; for tho ſuch deviſe were void (a8 th 
the putpoſe of making the heir take Sthetwife than 
deſcent), yet it ſhews the teſtatör's intent, that che beit 
ſhould hive the land; and therefore it ſee 
lands deviſtd th one, and the other lands deviſed to 
heir at law, ſhould in ſuch caſe contribute in e 
to pay the bond debts. Ald, fot the abdvethentions 
reads n, it ſeemeth that the lands permitted to dens 
the heir at law, and not mentioned in the will, ſhall de 
applied to pay the bond debts, before 4 ſpecific legacy; left 
otherwiſe the teſtatof's intention ſhduld be diſappointed. 
3 P. Will. 365. | | 
How far a chafge upon lands fot payment of debts, 
ſhall enure and be in force againſt purchaſers of thoſe 
lands from the deviſee for a valuable conſideration, hath 
been made 4 queſtion. As in the caſe of Elliot and Mer- 
riman, E. 1740. Themas Smith became indebted to ſe- 
veral petſons by bond, and likewiſe by fimple contract. 
In three of theſe bonds, Goodrwin was bound with him as 
ſurety ; and afterwards Grottvin gave his own bond alone 
to one of the creditors, to whom Smith was bound in a 
ſingle bond. Smith being thus indebted made his will, 
and in the beginning of it ſaye, „ My will is, that all my 
« debts be paid; and I do charge all ny lands with the 
payment thereof.” . After which, by another clauſe in 
the ſaid will, he gave © all his real and perſonal eftate to 
< Goodwin, to hold to him, his heirs, executors, admi- 
4 niſtratofs, and aſſigns, thargeable nevertheliſi with the 
« payment of all his debts and legacies.” Of this will he 
made Goodtoin executor, The teſtator died in 1724. 
Goodwin proved the wlll ; and in that fame year ſold 2 
fteehold eſtate of the teſtator's, to Hum; in the year fol- 
lowing ſold a leaſehold of the teſtator's to White ; and in 
1727 ſold another eſtate of the teſtator's, conſiſting of 
both freehold and leaſehold, to Merryman. In the ſeve- 
ral detds, by which theſe eſtates were conveyed from 
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neighbourhood by publick auction. At the time of theſe 
ales, the creditors all of them either lived in the town 
where Goodwin lived, of within three or four miles of it. 
During all this time, and till the year 1730, the credi-- 
tors went on regularly, receiving their inteceſt, which was 
at 61 per cent, of Goodwin, Goodwin was a (ſolvent man 
ill 1732, and then he became a bankrupt, In 1734, the 
creditors of Smith brought their bill, againſt the purcha- 
ers of theſe lands, againſt Goodiwin, and againſt the aſ- 
s under his commiſſion of bankruptcy, in order to 

have a fatisfattion of their debts out of thoſe lands which 
were ſold by Goodwin, —By the maſter of the rolls: It is 
umoſt impoſſible to make a determination in the preſent 
caſe, but that it muſt fall out unfortunately on the one 
party or the other. The diſpute ariſing between credi- 
tors on the one fide, and purchaſers on the other, both 
theſe ſorts of perſons are intitled to the favour of this 
court; and in the preſent caſe, a misfortune muſt fall 
pon one of them. On whom it is to fall, is the queſ- 
tion. And this is a queſtion, that muſt ſo frequently 
have happened, that it is extraordinary to find no deter- 
mination directly in point. The caſe is this: Smith, be- 
ing poſſeſſed of a real and perſonal eſtate, was indebted 
to ſeveral perſons by bond; in three of which -bonds, 
budwin was bound with him as ſurety 5 and he had con- 
tracted likewiſe ſome other debts ; and being thus in- 
gebted he makes his will, and charges his real and perſo- 
. nal eſtate with the payment of his debts and legacies, and 
F makes his deviſee executor. It is true indeed, the words 
: in the will do not amount to a deviſe of the lands to be 
pe fold for payment of the debts; and they only import a 
charge upon them for that purpoſe. However, this is 
ſuch a deviſe, as is within the meaning of the proviſo of 
he ſtatute of fraudulent deviſes, and does interrupt the 
teſcent to the heir at law. The teſtator died in 1724. 
Godwin paid intereſt for the debts regularly till 1730. 
aſter the teſtator's death, three ſales of this eſtate were 
made by Goodwin z, one, of an eſtate which was intirely 
ſeehold; another, of an eſtate intirely leaſehold ; and 4 
third, conſiſting of freehold and leaſehold both. The 
bill in general is brought by the creditors of Smith againſt 
purchaſers, in order to have a payment of their debts 
out of the lands of Smith, which were fold to them by 
budwin,—With regard to the leaſehold eſtate, the caſe is 


4 ſubſcribing witneſs, - Theſe lands were fold in the 


6 extremely plain that the ſale of that muſt 4 
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that the creditors cannot have a ſatisfaction out of it, that 
it can admit of no manner of doubt. The executors are 


the proper perſons, that by law have a power to dif 

of ate perſonal eſtate. It is indeed true, that — 
ſonal eſtate may be cloathed with ſuch a particular truſt, 
that it is poſſible the court in ſome caſes may require a 
purchaſer' of it to ſee the money rightly applied. But 
unleſs there is ſome ſuch particular wuſl, or a fraud in 
the caſe, it is impoſſible to ſay but the ſale of the perſonal 
eſtate, when made by an executor, muſt ſtand ; and that 
after the ſale is made, the creditors cannot break in upon 
it. I will now conſider the other ſales that have been 
made, and will examine them, firſt, upon the general 
rules of the court; and in the next place, upon the par- 
ticular circumſtances which this caſe Ig attended with. 
With regard to the firſt of theſe matters, the general rule 
is, that if a truſt directs that land ſhould he ſold for the 
payment of debts generally, the purehaſer is not bound to 
ſee that the money be rightly applied. On the other 
hand, if the truſt directs, that lands ſhould be fold for 
the.payment of certain debts, mentioning in particular to 
whom thoſe debts were owing ; the purchaſer is bound to 
ſee that the money be applied for the payment of thoſe 
debts. The preſent caſe indeed does not fall within either 
of theſe rules; becauſe here lands are not given to be fold 
for payment of debts, but are only charged with ſuch 
payment. However, the queſtion is, whether that cir- 
cumſtance makes any difference: and I think it doth not. 
And if ſuch a diſtinction were to be made, the conſe- 
quence would be, that whenever lands are charged with 
the payment of debts generally, they could never be diſ- 
charged of that truſt without a ſuit in this court; which 
would be extremely e har i No inſtances have 


been produced to ſhew, that iy other reſpect the 
charging lands with payment of debts differs from the di- 
recting them to be ſold for ſuch a purpoſe z and therefore 
there is no reaſon that there ſhould be a difference eſta- 
bliſhed in this reſpect. The only objection that ſeemed 
to be of weight with regard to this matter is, that where 
lands are appointed to be ſold for the payment of debts 
generally, the truſt may be ſaid to be performed as ſoon 
as thoſe lands are ſold; but where they are only charged 
with the payment of debts, it may be ſaid, that the trol 
is not performed till thoſe debts are diſcharged. And ſo 


far indeed is true, that where lands are charged with the 


payment of annuities, thoſe lands will be charged 5 " 
; ande 
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bands of the purchaſer ; becauſe it was the very purpoſe 
of making the lands a fund for that payment, that it 
ſhould be a conſtant and ſubſiſting fund : But where lands 
are not burdened with ſuch a ſubſiſting charge, the pur- 
chaſer ought not to be bound to look to the application 
of the money. And that ſeems to be the true diſtinction. 
Having thus conſidered the cafe under the general rule, 


| will now conſider it under the particular circumſtances 


that attend it. And the particular circumitances are ſuch, 
2 are far from ſtrengthening the plaintiffs caſe, but ra- 
ther the contrary. ne of thoſe circumſtances is, the 
length of time the plaintiffs have lain by, without at all 
inſiſting on any charge upon theſe eſtates. Goodwin was 
a ſolvent man till his bankruptcy in 1732. Here have 
been three purchaſes of theſe 4 made at different 
times; one, in 1724; another, in 1725; and the third, 
in 1727. The of them was made by Hunt, the ſe - 
cond by Mbite, and the third by Merryman. During all 
theſe tranſactions, the plaintiffs do not mention one word 
of their charge upon this eſtate; but, on the contrary, 
regularly received their intereſt of Goodwin, till the year 
1730. Tis true indeed, that there is no expreſs proof, 
that the plaintiffs knew of theſe purchaſes, but there is 
reaſon to imagine that they did. The purchaſes were 
made in the neighbourhood by publick auction. Some of 


the creditors lived in the ſame town that Goodwin: did; 


and all of them lived within three or ſour miles of him. 
And Elliot, one of the creditors, was a ſubſcribing wit- 
nels to one of the purchaſe deeds. The want of notice 
too, on the part of the purchaſers, is a conſiderable cir- 
cumſtance in their favour, It is indeed true, that they 
lad notice that there were debts chargeable upon this 
eltate; but it does not appear they knew to whom thoſe 
debts were owing. ener circumſtance is, that Good- 
win was a co-obligor in three of theſe bonds, and to an- 
other of the obligees he afterwards gave his bond alone, 
which may well be conſidered fs a ſatisfaction for that 


bond, By this it appears, that the creditors greatly re- 


led upon Goodwin for their paymaſter ; and there is not 
much reaſon therefore, that they ſhould now be allowed 
to reſort to the teſtator's eſtate. Upon the whole, I am 
of opinion, that the plaintiffs bill muſt be diſmiſſed, and 
tven with coſts, as againſt I hite; there being no manner 
of pretence for the plaintiffs to come upon that eſtate, it 
being all leaſehold, and ſold to Mbite by the executor, 


Who by law is the proper perſon intruſted to diſpoſe of the = 


teſta» 
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taſtator's perfonal eſtate, However, with regard to the 
xeft of the defendants, I will only diſmiſs the bill gene. 
rally, without coſts. And fo it was decreed. Bend 

Cuba. Ca. 78. t Het Moe Ea lnud 298 
Lands deviſed to — 5 —— of wh H. 22 1 
divers to be ſold perſons, ing other pirfons farfed 0 their uſes of and in lang; 
— — and other 2. 2 8 their wills, 
them imy ſell, baue by abeir la will and teſdamas willed and declared fuch 
their lands 1mements er other beraditaments to be ſold by this 
exacutoys, as well for the payment of their debts, per formen: 
of thety legacies, neceſſary and convenient finding of their wing, 
virtuous bringing wp and advancement of their children to mar. 
riage, and alſo for other charitable dradt 10 be dine by their ar- 
ecutars for the health of their fouls ; and notwithfRanding ſuch 
trat and confidence fo by them put in thor fard executors, it 
bath oftentimes bean ſean, where ſuch laft wills and te/tament 
of fc lands and other hereditamimts haus baun declared, and 
the fams divers executors named and mads, that after the di- 
ceaſe of ſuch 3 of the ſaid” executors willing ts ce. 
emp the traft confodemce that thay were pert ir by thi 
d dates, have accepted and dakew won thim the charge of 
the ſaid teflament, and have been ready to fulfil and perform all 
things contained im the ſumo; and the veſldne off the ſame oxt- 
enters, uneharitgbly, contrary to the tu that they ware put 
in, have refuſed to tniermoddle in any wiſe with the execution 
of the ſaid will and teflamend, er wish the fals of fuch lanch [a 
willed to be fold by the te/Mavor : en as & bargan 
and ſale of ſuch lands tenemonts or other heyeditaments fo wil. 
led by any perſon to be ſold by bis exeentors after his duceaſs, ar- 
cording to the opinion of divers perſons can in no wie be goad or 
22 in the law, unleſs the ſame bargain and fale be made by 
whole number of the executors named for the ſame ; by ren 
fon whereof, as well the debts of ſuch teflators have veſted un. 
paid, to the great and perrl of the foals of fuck ty 
tory, and to the great indrance and mary times to the witer un- 
ding of their ereditors ; as alſo the lyactes and bequeſts mais 
by the teftator to his wife and children, and for other charitable 
 . deeds to be done for the wealth of the ſo of the ſame teffun 
that made the fame teſtamant have been alſo unper formed, d. 
well to the extreme miſery of the wife and children of thr jad 
teflatar, as alſo to the let off performance of other charitadl: 
deeds for the wealth of the ſoul of the ſaid teftator, to the di 
Flvaſure of almighty God: For remedy whereof, it is enatted, 
nat where part of the executors named in any fuch teſtament if 
any ſuch perſen ſo making or declaring any ſuch will of an 
lands tenements or other hereditaments to be fold by his a” 
| | ; after 


esse ss. 


in 1 


; * 
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f willed te be ſeld y the executors of any ſuch teflator by ſuch 
of the executors. as ſhall accept and take upon hum or then fuch 
care ar charge of. adminiſtration of the ſame teſtament, ſhall ba 
4 gend and affeftusl! in the law, as 8 
executors "named in the ſaid te/lament, fe refuſing tha ad- 

uin / tration of the teſtament, had joined with him or them 
in the making of ſuch bargain and ſale. N 

5. A man deviſed hrs land to be ſold after his death, by In what caſethe 
lis executor. | Ons tenders to him a certain ſum of ma- i may enter 
ney far the lands, but not to the value; and the executor 495 0 
afterwards held the land in his own band two years, to | 
the intent to ſell the ſame dearer to ſome other, and took 
the profits all this while to his awn, uſe, Here the execu- 
tor is to make the ſale as ſoon as he ean; and if he do 
not, the heir of the deviſor may enter: for he took the 
profits here to his own uſe, not as aſſets. But if a man 
deviſe, that his executor: ſhall ſell his land, there be may ſell 
at any time, for that he hath but a bare power and no 
profit. Litt. ſect. 383. ä 

A perſon ſeiſed in fee, deviſeth the land to his execu- 
tors to pay his debts, and dies: if his executors pay not 
every debt which the. teſtator owed- upon demand, the 
heir of the teſtator may enter for the condition broken; 
becauſe in law it is a deviſe upon condition. 1 Rolls. Abr. 
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But the chancery may relieve, upon the payment of 
ſuch debt afterwards. 


b. Stratf, All who ſhall give away on alienate, their goods Fraudulent alie- 
upon their death beds, to defeat their creditors, ar their wives —— 
we and children ; and all who ſhall counſel the fame, er i there- OD 
w in, or receive the ſaid gaods; ſhall incur the penalty of the 
1 greater excommunication : and the giver ſhall not have chriſtian 

* urial. And no other proof ſhall be reguired, that the gift & 
* alienation was malicious or fraudulent, but that enough dath not 
" remain > $4 the. purpoſes aboveſaid, Lind. 164. 
1 7. By the ſtatute of the 43 El. c. & Hraſruuſ as it * 
7 25 put in ure to the defrauding of credilent, that ſuch per- To fo ae a 
of "1s as are to have the adminiſtration of the. gaods of others dy- 
mg mnteftate committed unto them, if they require it, will not 
15 acept the ſame. but ſuffer on procure the adxiniſtration to be 
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but it ſhall be aſſets in equity, 1 Hr. Caſ. Eg. 141. 
2 1 | 
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ranted to ſame flranger of mean efate, and not din: 
9 om whom themſelves, or * 4. by * x 4 


goods or debts, or near thereabouts (except it be in ſatif+.. 
fattion of ſome juſt and principal debt of the value of the ſun, 


bound in an . and dies ſeiſed of lands in fee 
ſimple, which deſcead to his heir, then his land ſhall be 
called aſſets (afſez, ſatis) that is, enough or ſufficient to 
pay the ſame debt; and by that means the heir ſhall be 
charged, as far as the land ſo to him deſcended will 
ſtretch. Aſſets in hand is, when a man in like manner 
indebted makes executors, and leaves them ſufficient to 
pay, or ſome commodity or profit is come unto them in 
right of their teſtator ; this is called aſſets in their hands, 
Terms of the Law. 

There is àlſo another diviſion of aſſets, into legal and 
equitable aſſets : Legal aſſets are ſuch as are liable to debts 
and legacies by the courſe of law ; equitable aflets are ſuch 
as are only liable by the help of a court of equity. 

So alſo there are real and perſonal aſſets: Real aſſets are 
ſuch as concern the land; perſonal are ſuch as concern the 
perſonal eſtate only. | 


If a man deviſeth land to be fold; neither the money 
thereof coming, nor the profits of the land for any time 
to be taken, ſhall be accounted as any of the goods and 
chattels of ſuch perſon deceaſed. 21 H. 8. c. 5. / 5. 

But if a man deviſeth land to be fold by one for pay- 
ment of his debts and legacies, and maketh the ſame per- 
ſon his executor, and dies; the money made by ſuch per- 
ſon upon the ſale of the land, ſhall be aſſets in his hands. 
1 Roll's Abr. 920. | 

- But otherwiſe it is, where the lagd is deviſed to be ſold 
by the executor and others ; for there the money ſhall not be 
aſſets: for they are not truſted with it as executors. 1 
Rolls Abr. 920. That is, it ſnall not be aſſets at law, 


80 


we. 
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ö land @rticled by the teſtator in his life time to be 
ſold, is as money. 1 Salk. 154. 


If there is a mortgage in fee, and two deſcents caſt, and 
there is more due on it than the value of the land, and 
tho' the mortgagor ſays he will not redeem; yet it ſhall 

to the executor, and not to the heir, the equity of re- 
demption not being forecloſed or releaſed. Tabor and 
Grover, M. 1699. 2 Vern. 367. 

But if a mortgagee in fee enters for a forfeiture, and 
after ſome years enjoyment abſolutely ſells the land to 
7. S. and his heirs; this eſtate ſhall not be looked upon 
as a mortgage in the hands of 7 &, but ſhall go to his 
heir, and not to his executor, Cotton and les. M. 1684. 
1 Vern. 271. | 

A man having ſeveral mortgages, one in fee, on which 
he entred for a forfeiture, deviſed thoſe lands which were 
mortgaged in fee to his two daughters and their heirs, 
and the mortgages to them their executors and admini- 
ſrators. One of the daughters died: her ſhare of the 
lands which were mortgaged in fee, ſhall go to her 
heir, and not to her executors ; for it was the teſtator's 
intent that thoſe lands ſhould paſs as a real eſtate, tho” 
between him and a mortgagor they were but a mortgage. 
Mys and Mordaunt. H. 1706. 2 Vern. 581. 

If the heir of the mortgagee forecloſes the mortgagor, 
yet the land ſhall go to the executor, unleſs the heir thinks 
it to pay him the mortgage money; and then he may 
have the benefit of the mortgage. 2 Vern. 67. 

If the lands are deviſed to one for life, remainder to 
another in fee, and the lands are charged with the pay- 
ment of a ſum of money, either by a former deviſe, rent 
charge, or mortgage; the tenant for life ſhall contribute 


ey and pay a proportionable part of ſuch ſum. Hayes and 
me Hayes. H. 25 C. 2. 1 Ch. Ca. 223. 
and And in the caſe of Corniſh and Maw. H. 27 & 28 C. 2. 
; it was decreed, that the tenant for life ſhould contribute 
a- one third, and he in remainder two thirds to redeem, 
. 1 Cha, Ca. 271. 
ifs The ſame day in another cauſe, where a jointreſs was 
ds, of lands mortgaged, it was decreed, that the jointreſs 
paying the mortgage, ſhould hold over till ſhe and her 
old executors were repaid with intereſt, Bertue and Style. 
be 1 Cha, Ca. 271, 
7 Alſo where the mortgagee deviſed the mortgaged lands 
aw. to A for life, remaindet to B. in fee, and the mortgago 
Vol. IV. 1 redeemed 
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redeemed the land; it was decreed, that A. ſhould have 
one third, and B two thirds of the mortgage money, 
Brent and Beſt. M. 1682. 1 Vern, 70. 7 
Lands in mortgage are deviſed to A for life, remainder 
to B in fee. A dies; and a bill being brought againſt his 
executors, it was held, that tho' A in his life time might 


have been compelled to contribute one third towards pay. 


ment of the mortgage, in reſpect of his eſtate for life; 
yet his executor ſhall be obliged to contribute only in pro- 
portion to the time that A. his teſtator enjoyed it. Chat 
and Batteſon. T. 1686. 1 Vern. 404. | 

When upon a mortgage, money is made payable to the 
heir or executor z there, before the day or at the day of 
payment, the mortgagor hath election to pay it to which 
he pleaſes; but after the day of payment is over, and the 
mortgage forfeited by law; tho* equity doth give the 
mortgagor relief, ſo as upon the payment of the money, 
he ſhall have his land, yet equity will not revive the elec- 
tion of the mortgagor to pay it to the heir or executor, 
but then he ſhall be forced to pay it to the executor, be- 
cauſe it came out of the perſonal eſtate of the teſtator, 
and thither it ſhall return. But if in the mortgage nei- 
ther heir nor executor is mentioned; then after the death 
of the mortgagee, the law determines it to be paid to 


the executor. 2 Freem. 20. 


If a man is ſeiſed of an advowſon in fee, and the church 
doth become void ; the void turn is a chattel : and if the 
patron dieth before he doth preſent, the advowſon doth 
not go to his heir, but to his executor, Waiſ. c. 9. 

If the grant of the next avoidance be to one, his heirs 
and aſſigns; yet it is but a chattel, and ſhall go to the 
executors: for where the thing it ſelf is a chattel, the 
word heirs ſhall not make it an inheritance. Matſ. c. 10. 

M. 4 G. 2. Robinſon and Tonge, Decreed, that an ad- 
vowſon in fee is aſſets in the hands of the heir for pay- 
ment of debts. And the decree was affirmed in the houſe 
of lords. Stra. 879. 3 P. Will. 399. 


In the caſe of Oldham and Pickering, M. 8 V. It was 
adjudged, than an eſtate pur auter vie, although it be al- 


ſets (by the ſtatute of frauds and perjuries) for the pay- 


ment of debts; yet it is not diſtributable, nor ſubject to 

the payment of legacies. 2 Salk. 464. L. Raym. 96. 
But by the ſtatute of the 14 C. 2. c. 20. Whereas 

doubts have ariſen on the ſaid ſtatute of frauds and perjurit'y 


where 
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where no deviſe of eſtates pur auter vis hath been made, to 


owners thereof are paid ſhall belong, it is enacted, that ſuch 
eftates pur auter vie, in caſe there be no ſpecial occupant there- 
of, of which no deviſe ſhall have been made according to the 
ſaid aft, or fo much thereof as ſhall not have been ſo deviſed, 
ſhall go and be applied and diſtributed in the ſame manner as 
the perſonal eftate of the teflator or inteſlate. 


If an executor has a leaſe for years of land, of the va- 
lue of 201 a year, rendring rent of 101 a year; it is aſſets 
in his hands only for 101 over and above the rent. Cro. 
El. 712. | 

to executor renew, he ſhall account for the new 
leaſe as well as the old, for the benefit of the creditors. 
2 Cha. Ca. 208. 


Aſſets in Ireland are aſſets in England: and fo, it hath 
been reſolved, that if the executor hath goods of the teſ- 
tator in any part of the world, he ſhall be charged in re- 
ſpe& of them, Cro. Fa. 55. 6 Co. 46. 

So an eſtate in the plantations is teſtamentary, and aſſets 
to pay debts. 2 Ventr. 358. | 


Bands and ſpecialties are no aſſets, until the money is 
paid. 1 Ventr. 96. 


If an executor recover damages in treſpaſs for goods 
taken away in the life of the teſtator; this (when recovered) 
{hall be aſſets : becauſe he recovers it as executor. 1 Koll's 
Abr. 920. 


he | 

he If an executor recovers (as executor) things in chan- 
4 cory by equity; theſe things ſo recovered ſhall be aſſets. 
( — 


A debt due from an — to a teſtator, is aſſets in 
equity to pay legacies. 3 Cha. Ca. 89. 


The intereſt which a maſter hath in a ſervant is not 
aſets in the hands of an executor; for a feryant whoſe 
maſter is dead, is legally diſcharged, and is not ſervant 
either to the heir or executor; but meet and honeſt it is, 
that one of them continue him in ſervice, till a fit time 
« providing for him a new maſter; and fit for him, not 
to depart ſuddenly. Went. 55. 

; R 2 


alem the ſurplus of fuch eftates after the debts of ſuch deceaſed ,, 
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244 "TAs. Payment of debts. 

But the intereſt which one hath in an apprentice, is 2 
„ chattel perſonal, and ſhall go to the executors. Law of 

. Toft. 378, 379. Went. 55. 2 Bac. Abr. 416, 443. 
T. 17 C. 2. Malter and Hall. An action was brought 
againſt the executor, upon the covenant of the teſtator 
to teach an apprentice his trade; and after verdict for the 
plaintiff, it was moved in arreſt of judgment, that this 
covenant was perſonal to the teſtator, and did not oblige 
the executors, but only obliged the maſter during his life 
to teach the apprentice. But by the court: It obliged 
the executors alſo, and they ought to ſee the apprentice 

taught his trade ; and if they be not of. the trade, th 

ought to aſſign him to another that is of the trade, ſo that 
he may be taught according to the covenant. And judg- 

ment was given for the plaintiff, . 1 Lev. 177. 


The intereſt in the liberty of a priſoner in execution 
for debt, is a chattel perſonal, and ſhall go to the exe- 
cutors. Eaw of Teſt. 378. 2 Bac. Abr. 416. 


If an executor puts in ſuit a bond of 1001 for perfor- 
mance of covenants, and the parties fubmit to an award, 
and it is awarded that the obligor ſhall pay 70! in full 

ſatisfaction, and that the executor ſhall releaſe, which is 
done accordingly; it is ſaid, that the executor ſhall be 
taken to have aſſets to the value of the whole 1001: and 
tho' by the awarduhe was compelled to releaſe, it was his 

| own act to ſubmit to the arbitrament. 3 Leon. 53. 


A rever/im ex pectant upon an eſtate for life, is aſſets 
in the hands of the heir: but the creditor cannot compel 
the heir to fell it, but muſt wait till it falls. x Ar. Eg. 
Caf. 275. . 
In what cafe the . If there be a debt due to the king, equity will order 
— a it to be paid out of the real eſtate, that the other credi- 
be charg-d in aid tors may have a ſatisfaction for their debts out of the per- 
of each other. ſpa} late I Fent. 4585. | 

A mortgage is a charge upon the perſonal eſtate, as 
well as upon the lands mortgaged ; and the perſonal eſtate 
is primarily liable: for a mortgage is a general debt, and 

the land is only as a ſecurity. Fr, Art. 487. 

If one dies indebted by mortgage and ſimple contract, 
and. one of the ſimple contract creditors gets judgment 
of aſſets when they ſhall happen, and the executor ap- 
Nieth the aſſets to pay off the mortgage; the fimple con- 

. tract creditors ſhall ſeand in the place of the mortgage," 
. a f f as 


74 ö 
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as to what he hath exhauſted out of the perſonal aſſets ; 
and this being only by the aid of equity, all the ſimple 
contract creditors ſhall come in equally with the creditor 
that hath judgment. ſon and Fielding, M. 1718. 
enn 
So in the caſe of Haſelibood and Pope, T. 1734; it was 
decreed, that if a man deviſeth his lands to truſtees to 
pay all his debts and dies indebted by ſpecialty and ſimple 
contract, and the bond creditors recover part of their 
debts out of the perſonal eſtate, and afterwards they ap- 
ply to be paid the reſt of their bond debts out of the real 
eſtate deviſed for that purpoſe; in this caſe, as the teſta- 
tor intended all his creditors ſhould be equally paid their 
debts, the bond creditors ſhall not come in upon the 
land, until the ſimple contract creditors have received ſo 
much thereout, as to make them equal, and upon the 
level with the bond creditors, in reſpect of what they re- 
ceived out of the perſonal eſtate. It was alſo decreed, 
that where one gives a ſpecific, or even a pecuniary lega- 
ey, and deviſeth lands to pay his debts ; if a ſimple con- 
tract creditor comes upon the perſonal eſtate, and ex- 
hauſts it ſo far, as to break in upon the ſpecific or pecu- 
niary legacy, theſe legatees ſhall ſtand in the place of the 
creditors, to receive their ſatisfaction out of the fund 
raiſed by the teſtator for the payment of their debts: But 
where a man dies indebted by bond, and leaves a perſo- 
nal eſtate, and deviſeth lands to one in fee, and gives 
ſpecific legacies, and the creditor by bond comes on the 
perſonal eſtate to be paid his bond; the ſpecific legatees 
ſhall not ſtand in the place of the bond creditor, to charge 
the land deviſed, becauſe the deviſee of the land is as 
much a ſpecific deviſee, as the legatee of a ſpecific lega- 
cy. And in this cauſe the lord chancellor ſaid, that the 
perſonal eſtate is the natural fund for. payment of debts, 
and which as againſt 'creditors, unleſs they pleaſe, the 
teſtator cannot exempt; but againſt the deviſee of his 
land he may, by appropriating his land as a fund for pay-* 
ment of his debts; but even in that caſe, according to 
the general rule, there ought to be expreſs words to ex- 
empt the perſonal eſtate from the debts,” or at leaſt very 
plainly ſhewing this to have been the intention of the teſ- 
tator. 3 P. Will. 322. g | 
So where a man. deviſed all his freehold houſes lands 
and hereditaments to truſtees, to hold to them in truſt, 
that the freehold eſtate ſhould be ſubject to, and be fold 
and diſpoſed of by them, 7 payment of his juſt debts ; 


3 and 


In what caſe 


bath aſſets. 
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and after diſpoſing of ſome particular legacies, he gave 


to his nephew the reſt and reſidue of his goods, chattels, 
debts, rights, credits, and perſonal eſtate not before diſ- 
poſed of. Hereupon the queſtion was, whether the per- 


| ſonal eſtate ſhould be firſt applied to the payment of the 


debts, notwithſtanding the real eſtate was expreſly deviſed 
for that purpoſe. The counſel for the defendants (who 
were the truſtees and reſiduary legatee) inſiſted, that the 
real eſtate being not only made ſubject, but directed to be 
ſold for payment of the debts, the perſonal eſtate ſhould 
not be applied for that purpoſe. But by the whole court 
of exchequer, Here being no negative words to exclude 


the perſonal eſtate from being applied for the payment of 


debts, that ought firſt to be applied for the benefit of the 
heir at law (who was the plaintiff); and decreed accor- 
dingly. Bunb. 302. 

And by the lord chancellor Hardwicke, in the caſe of 
Walker and Jactſon, Jul. 22. 1743; upon a rehearing at 
Lincoln's inn hall: The general rule is, that the perſonal 
eſtate ſhall be firſt charged with payment of debts and lega- 
cies, and the teſtator cannot exempt it from being liable to 

his debts, as againſt creditors; but as between heir and exe- 
cutor, he may charge them upon any other fund which 
is not primarily liable, and diſcharge the perſonal eſtate. 
There are ſeveral ways, by any of which a man may give 
his real eſtate for payment of his debts; as, firſt, to truſ- 
tees; ſecondly, by way of charge in equity, which the 
court of chancery will decree to be performed; or, third- 
ly, he may direct that his real eſtate may be ſold for pay- 
ment of his debts: but let him do which way he pleaſes, 
none of thoſe ways will make the real eſtate firſt charge- 
able, if there be not in the will, either expreſs words, or 
a manifeſt intent to diſcharge the perſonal eſtate, but it 
ſhall be firſt liable. Bunb. 302. 1 
10. In an action of debt againſt two executors, if they 


_ at, plead ſeverally by ſeveral attorneys fully adminiſtred, and 


where one only the jury find that the one hath aſſets, and that the other 


hath not any aſſets; the judgment ſhall be only againſt him 
who is found to have aſſets, and that the other who had 
not aſſets ſhall go quit. 1 Roll's Abr. 929. 

| But where two executors join in an acquittance, but 
one only receives the money; both are chargeable for it 
as to creditors, Who are to have the utmoſt benefit of the 
law: but the actual receiver (it is faid) is only charge- 
able as to legatees or perſons claiming under diſtribution; 

for the ſubſtantial part is the actual receiving of the mo- 
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ney, and this only is regarded in conſcienze. By Har- 
court lord chancellor. AH. 12 An. Churchill and Hopſon. 
1 Salk. 318. | 

II. — if the debts are in equal degree; the exe - What debts to be 
eutor may give the preference unto which he will. 10 firft fed, 
Mad. 496. ; 

So that if all the goods are but 201, and debts are due 
to two by obligation, each of 201; the executor may pay 
which of them two he will. Br. Executer. 172. 

But in this cafe the chancery will ſometimes interpoſe z 

becauſe this power may be an inlet to fraud, 10 Mad. 
496. | 
In like manner, the executor may allew unto himſelf 
his own debt, in prejudice of other debts in equal degree; 
provided that he hath made an inventory, and provided 
he be not executor of his own wrong, Swin. 459. 2 Bac, 
Au. 435- - 

And the court of chancery will not take from the exe- 
cutor himſelf, this preference which the law gives him, 
10 Mad. 496. 

But in both theſe caſes, if the debt of the one be pay- 
able at a future day, and of the other preſently ; the exe- 
cutor cannot prefer ſuch future debt, and pay it before 
the day of payment comes, and leave the other unpaid. 
But after the day happens, he may prefer cither ; unleſs 
in caſe of a ſuit commenced before the day, Went. 142, 

But amongſt executors themſelves, or joint adminiſtra- 
tors; one executor or adminiſtrator may not prefer his 
own debt, before the debt of another executor or admi- 
niſtrator, being in equal degree. Thus in the caſe of 
Chapman and Turner, in chancery, Feb. 26. 1738. Two. 
bond creditors, A and B, took joint letters of adminiſtra- 
tion. A got into his hands beſt part of the aſſets, and 
retained for his on debt againſt B. On a bill for an ac- 
count, the queſtion was, whether 4 by this had got ſuch 
2 legal advantage, as to be inticled to keep the aſſets, and 
ſo B loſe his debt? By the maſter of the rolls: The 
rule of this court in caſes of retainer is, Unleſs the party 
can ſhew a legal cauſe to retain, we never give it him; 
if he can ſhew a legal right, we never take it from him. 
The queſtion then is, whether at law this be a good re- 
tainer ? At law, no doubt, an executor or adminiftrator 
hath a right, in caſe of debts in equal degree, to prefer 
one to another, and to retain for his own in the firſt place 
Wainſt any other creditor z and the reaſon is, becauſe if 
a retainer were not allowed, an executor in caſe of a de- 
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ficiency of aſſets would have no poſlible way of obtaining 
ſatisfactian for his debt; for at law there is no ſuch thin 

as ſplitting of debt, or making a ratable proportion, and 
therefore he cannot come in upon an average with the 
reſt of the creditors, nor has the advantage of another 
creditor, who by bringing his action in due time may re. 
cover bis debt, tho' there be not enough aſſets at laſt to 
anſwer all demands upon the teſtator ; for he cannot ſue 
himſelf. . So that this privilege of retainer is founded on 
the policy of the common law, that executors may not 
be deprived of one advantage without having another in 
lieu of it, and that they may not be in a worſe condition 
than all mankind beſides. But this 1s not a caſe between 
an exccutor or adminiſtrator, and a creditor ; but be- 
tween two joint adminiſtrators, who are both in the ſame 
condition in all reſpects. No authority hath been cited 
in this caſe, to ſupport a retainer by one adminiſtrator 
againſt the other, nor do I ſee how there ever could be 
one; becauſe an adminiſtrator can bring no ſort of action 
againſt his companion, wherein this point might have 
been ſettled at law, Neither doth the reaſon of the law 
juſtify ſuch a retainer ; for adminiſtrators are conſidered 
but as one perſon in law; the poſſeſſion of the one is the 
poſſeſſion of the other; the receipt of one is the receipt 
of the other; and therefore the retainer of one muſt be 
conſidered as. the retainer of the other ; and muſt enure 
for their mutual benefit in the diſcharge of the debts of 
both in proportion. Then the conſequence would be 


very bad, were a retainer allowable in this caſe ; for ad- 


miniſtrators muſt fight for the aſſets, if getting the ſole 
poſſeſſion would intitle either to a ſeparate right in them, 
So that, as no legal right of retainer has been ſhewn, the 
rule muſt take place, that he who cannot retain in law 
cannot in equity. The plaintiff is intitled to an equal 
diſtribution of the aſſets, being an equal creditor, accor- 
ding to conſcience and equity ; and the defendant muſt 
be decreed to account. Finer, Executors, D. 2, 

Another difference, where debts are in equal degree, 1 
faid to be, that regularly that debt ſhall be paid firſt for 
which ſuit is commenced, and not that for which no ſuit 
is commenced; for after a ſuit begun, the executor (it 
hath been holden) may not excuſe himſelf by any. yolun- 
tary payments. 2 Cba. Ca. 201. 2 Fern. 62. 

Yet it is ſaid, that the executor, before notice of ſuch 
ſuit, may pay any other creditor in equal degree; and 
then plead, that he hath fully adminiſtred befare notice. 
Br. Executors, 43. Went. 146. 


And 
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And in the cafe of Maſon and Williams, it was held by 
Cowper lord chancellor, that pending a bill in equity 
zgainſt an executor, or after a decree quod computet, an 
executor may pay any other debt of a higher nature, or 
as high a nature, if there be /zgal aſſets; but if he hath 
only equitable aſſets, then the court of chancery will not 


. indemnify him, and ſuffer him to prejudice and diſappoint 


the firſt ſuitor. 2 Salk. 507. | 

If there be two creditors in equal degree, and both ſue; 
if the executor doth by covin help that creditor which 
began his ſuit laſt to his judgment or execution firſt, and 
there be no aſſets left to pay the other creditor, he muſt 
be ſatisfied out of the executor's own eſtate, if this covin 
be proved againſt him. But the confeſſion of an action 
by the executor, where there is a real debt, is no covin : 
and ſuch recovery by confeſſion is a good plea for the 
executor againſt another creditor. Swan. a. 459. 

In the caſe of TFoſeph and Mott, M. 1697. A man 
made his will, and died indebted to ſeveral perſons by 
bond, more than his perſonal eſtate would pay. A bond 
creditor brought a bill againſt the executor, to have a 
diſcovery and account of the perſonal eſtate, and a ſatiſ- 
faction of his debt. At the hearing, the executor made 
default ; ſo there was a decree againſt him for an account 
and ſatis faction out of the aſſets, unleſs cauſe ſhewed- 


Before the decree was made abſolute, another bond cre- 


ditor of the teſtator brought an action at law againſt the 
executor, upon a bond, He appeared, and becauſe he 
could not plead this decree at law, ſuffered judgment to 
20 againſt him by default, And the account being car- 
ried on before the maſter, it was doubted whether he 
ſhould allow this judgment on the account. The maſter 
of the rolls was of opinion, that the decree muſt be pre- 
ferred. And it coming to be reheard before the lord 
chancellor, he was of the ſame opinion. Prec. Ch. 79. 


But in the caſe of Dar/on and the earl of Orford, H. 


1701. After a bill filed in chancery, againſt an execu- 
tor for a diſcovery of aſſets, and anſwer put in, the exe- 
cutor voluntarily paid a bond debt without ſuit, The 
cauſe proceeded to a hearing, and an account was de- 
creed, And the queſtion was, whether this votuntar) 


payment, pending a ſuit here, ſhould be allowed on the 


account. And- the lord keeper Wright thought the pay- 
ment ought to be allowed; but this being a point of con- 


ſequence, he ordered precedents to be ſearched. After- 
wards, 3 June, 1702, on precedents produced on both 


2 ſides, 
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Ws, Payment of debts, 
fides, his lordſhip ſeemed to be of the ſame opinion, but 
fard the caſe of Jeſeph and Mort was a precedent again 
him, but thought that to be a direct change of the law. 
The next day (upon conſideration of the precedents) his 
lordſhip faid he was beund up by them, and therefore de. 
creed the payment (being voluntary) to be diſallowed ; 
but ſeemed to diſapprove of the caſe of Jaſeph and Mott, 
where the judgment at law was fairly obtained. After- 
wards, 21 Nor, 1702, this decree was reverſed in the 
houſe of lords, and the payment allowed. Prec. Cha, 
188. 3 P. Will. 4or. | 

So in the caſe of Maring and Danvers, M. 1715. The 
plaintiff, a ſimple contract creditor of the teſtator, brings 
an action on a ſpecial original againſt the executor, in 
order to recover his debt. The other ſimple contract 
creditors offered the plaintiff to come in for his propor- 
tion of his debt with them ; but having firſt filed his ori- 
ginal, he inſtſted on his whole debt, in preference to the 
reſt. Upon which, the executor and the other fimple 
contract creditors entered into articles, agreeing, that 
firſt the executor ſhould be paid his debts, and then that 
all the fimple contract creditors ſhould equally ſhare the 
aſſets amongſt them, excluſive of the plaintiff, And in 
order to bar the plaintiff at law, the executor gave judg- 
ment in the ſeveral quantum meruits brought by the other 
fimple contract creditors, for the ſeveral ſums which were 
laid as damages in the declarations, without aſcertaining 
the damages by writ of inquiry, but thoſe damages were 
fo laid as not to exceed the real debt, Upon this, the 
plaintiff brought his bill. But the maſter of the rolls 
diſmiſſed the bill, without coſts, it being a hard caſe; 
but afterwards, on conſideration, he gave coſts. And 
the decree was affirmed by the lord chancellor. The 
maſter of the rolls ſaid, if the plaintiff defired it, he 
would fend it to the maſter to fee whether the judgments 
confeſſed to the other creditors be more than their real 
debts ; but the plaintiff not thinking it worth his while, 
the court decreed as above. 1 P. Will. 295. 

In the cafe of Barker and Dumeres, Jan. 29. 1740. Ro- 
bert Dumeres died inteſtate, and on his death Edward Du- 
meres, who was a relation of his, applied for adminiſtra- 
tion. Barker, who was a creditor of Robert by bond, 
oppoſed the granting of the adminiſtration to Edward, by 
reaſon of his inſufficiency, and his intention of going 
over to Jerfey. However, adminiſtration was granted to 
him. "This adminiftration was in ſome meaſure granted 
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1» Edward by the leave of this coutt. Barker had en- 
ned a caveat againſt its being granted to him, tho” that 
caveat was afterwards withdrawn. But as there were 
theſe objections againſt him, Barker filed his bill agaitift 
him the 31ſt of October laſt, for the payment of his 
debt; and prayed that he might give fecurity to abide 
that determination. His anfw¾er came on the 27th of the 
next month; and an order was made that he ſhould find 
ſuch ſecurity, which he accordingly did. After this, Mor- 
7, who was another bond-creditor to the inteſtate, brought 
his action at law againſt Edward, and Edward confeſſed 
judgment to him in michaelmas term in that fame year 
in 40001. This occaſioned Barker's bringing his action 


it law againſt Edward, upon the fame bond for which 


the bill was brought here; in order that Edward might 
not confeſs judgments to other perſons, before he could 
get judgment againſt him. As ſoon as this action was 
brought, a motion was made on the part of Edward, 
praying that Barker might make his election, which court 
he would proceed in, whether at law or in equity.—By 
the lord chancellor Hardwicke : It is very true, that it is 
the general rule of this court, that a perſon ſhall not be 
allowed to proceed both at law and in equity, for one 
and the ſame demand, at one and the ſame time. But 
notwithſtanding that, it is as certain, that by the ancient 
courſe of the court, a perſon was allowed to bring his 
action at law againſt the repreſentative of the deceaſed, 
and at the fame time to bring his bill here in order to 
have a diſcovery of aſſets; tho' now it is eftabliſhed, that 
if the party proceeds in equity agaiaft ſuch repreſentative, 
his bill muſt be both for a difcovery of aſſets, and a fa- 


tsfaction for his debt; and he ſhall not be allowed to 


proceed both at law and in equity. And where the party 
has proceeded in both courts, ſevefal orders have been, 
requiring him to make his election. But where the court 
ſees that the repreſentative is confefling judgments, that 
1s 2 reaſon (and in my judgment ſhall always be a reafon) 
that the court will not require the party to make his elec- 
ion. The courts of law diftinguiſh the caſe of execu- 
tors, in inftances ſimilar to this, 8 
fore tho” the conſtant courſe of thoſe courts is, on rea- 
lonable circumſtances, to give a defendant farther time 
to plead, than he is obliged to plead in by the ſtrict rule 
of the coutt ; yet when an executor applies for this fa- 
your, the time for pleading ſhall not be inlarged, but by 
lis confenting not to confels judgments in the mean _ 
Ys 


rom other caſes. There- 


25T 


—_—— 


— * — , Zo 


not buryint in 


e , But in Shelley's caſe, T. 5 W. it is ſaid, that in ſtrid. 
* except for the coffin, ringing the bell, parſon, clerk, 
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Tis indeed true, that an executor in ſome inſtances may 
honeſtly confeſs judgments to other creditors ; as where 
he. does it to prevent his being doubly charged, or the 
like : but when this court ſees, that he doth this in order 
to elude its orders, the court will never permit it, Now 
what is the nature of the preſent caſe ? The original bill 
was filed the 31ſt of October laſt. The anſwer of Ed. 
ward Tame in on the 27th of November following. And 
in the beginning of michaelmas term here is a judgment 
confeſſed by Edward to Merry, in 40001. The admi- 
niſtration it ſelf was in ſome meaſure granted to Edward 
by the leave of this court. Barker had entred a caveat 
againſt its being granted to him, tho' that caveat was af. 
terwards withdrawn. The proper order for the court to 
make in this cafe is, that Barker make a ſpecial election, 
namely, to proceed at law to recover judgment there, and 
to proceed in this court for a diſcovery, and an account 
of aſſets, but that he ſhall not be at liberty to take out 
execution upon the judgment without leave of this court, 
And it was ordered accordingly. Barn. Cha. Ca. 27. 
12. By the ſtatute of the 30 C. 2. c. 3. The forſei- 
ture for not burying in woollen ſhall be paid out of the gat 
F the perſon deceaſed ; befere any flatute, judgment, delt, l. 
gacy, or any other duty whatſaever. 1. 4. 
Foneral ex- 13. Next the funeral expences ſhall be paid. 


Forfeiture for 


neſs, no funeral expences are allowable againſt a creditor, 


and bearers fees; but not for pall or ornaments. 1 Salk, 

196. [Perhaps the expences of the ſhroud, and digging 

| the grave ought alſo to have been added, ] 

Overſeer of the 14. By the ſtatute of the 17 G. 2. c. 38. F any cur. 

— ſeer of the poor ſhall die, his executors or adminiſtrators ſhal 
within forty days after his deceaſe, pay out of the aſſets all nu. 
ney remaining due, which he received by virtue of his fas 
before any of his other debts are paid. ſ. 3. 

Charges of pro- 15. Next to theſe, as it ſeemeth, come the charges of 

— a the probate of the will, or of the letters of adminiſtra- 
tion. | | | | 

Debts due tothe 16, Next, debts due by the teſtator to the king are to 

— diſcharged; and it is not in the choice of the exe - 

cutor, to prefer any other debt due to any ſubject. Swin. 


455. 5 a 
Which muſt be underſtood of ſuch debts as are due to 
the king only by matter of record, and not of ſums o 
money due to the king upon woed-ſales, or ſales of 1 
minerals, 


— 
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minerals, for which no obligation is given - or of amerce- 


ay ments in his courts baron or courts of his honours, which 
as he not courts of record ; or of fines for copyhold eſtates 
he there; or of forfeitures to the crown of debts by contract 
ex due to any ſubject by outlawry or attainder, until office 


W thereupon found. Swin. a. 455, 456. 2 Bac. Abr. 


2. 
4. Bk By the ſtatute of the 9 An. c. 10. Debts due to the Debts due to peſt 
nd »/ office for letters, ſhall be preferable in payment before any office. 
nt At due to any private perſon. 1. 30. | 


" 18. Next, debts due to private perſons upon judgments Judgments, 
rd zzzinſt the deceaſed in his life; and after thoſe, debts 

F; upon judgments (altho* by mere confeſſion, and without 

a defence) againſt the executor or adminiſtrator for the debts 

Y of the deceaſed. Law of Ex. 39. Treatiſe of Eq. 112. 

15 But it is ſaid, that the executor is not bound to take 
ce of judgments againſt the teſtator in his life, with- 


out being made acquainted therewith by the creditors ; 
for the executor is no way privy to his acts. 1 And. 159. 


0 And if the judgment is ſatisfied and is only kept on 
: foot to wrong other creditors, or if there be any defea- 
” ſance of the judgment yet in force; then the judgment 
1 will not avail to keep off other creditors from their debts. 
1 Swin, a. 456. 2 Bac. Abr. 433. 

And of two judgments, he who firſt ſues execution 
a muſt be preferred; but before, it is at the election of the 


executor to pay which he will firſt : Only, a judgment 
in a foreign country, as France, is to be conſidered but as 
i a ſimple contract. Treat. of Eg. 112. Swin. a. 436. 


* And it is not neceſſary, that the judgment be limited 
15 to the courts at Weſtminſter; but if it be obtained in 

any court of record, which hath power to hold plea by 
7 charter or preſcription of debt above 40 8, it is ſufficient. 
Ki For tho upon ſuch a judgment execution cannot there be 


had, but of ſuch goods as are within the juriſdiction of 
that court; yet if the record be removed into chancery 
of by a certiorari, and there by mittimus into one of the 

benches, then execution may be had upon any goods in 
any county of England. Swin. a. 456. 

But a judgment not daggrted, as by the 4 & 5 W. c. 
20. ſhall not affef? any lands as to purchaſers or mortgagees ; 
i have any preference againſt heirs, executors, or adminiftra= 
tors, in the adminiſtration of the eſtates of their anceſtors, teſ- 
laters, or inteſtates. | 

Which act, in order to render more eaſy the finding of 
his ſuch judgment entred, directs in what manner — 
als, i | 
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cal lifts ſhall be made of judgments by confeſſion, xy fun 
mnfarmatys, or nihil dicit, in any of the courts, of record at 
Weſtminſter ; to which any perſon may reſort, on pay. 
ing 4d and no more. T 

19. In the caſe of Harding and Edge, H. 1682, In 
the Chancery. Upon a ſpegial report, the ſole queſtion 
was, how a duty decreed ſhould take place in relation to 


ather debts in point of ptiority of ſatisfaction; and or- 


dered, that a decree: ſhould precede debts on ſimple con- 


tracts and bonds, and take place next to judgments. 1 


But in the caſe of Peploe and Swinburn, M. 1719. In 


the exchequer. It was decreed, that creditors by judg- 


ment at law, and creditors by decree in equity, ſhall be 
paid equally without any preference. Bunb. 48. 

And it is now become the eſtabliſhed doctrine, that 2 
decree of the court of chancery, is equal to a judgment 
in a court of law. So where an executrix, whoſe teſta- 
tor was greatly indebted to divers perſons in debts of dif- 
ferent natures, being ſued in chancery by ſome of them, 
appeared and anſwered immediately, admitting their de- 
mands (ſome of the plaintiffs being her own daughters); 
and other of the creditors ſued the executrix at law, where 


the decree not being pleadable, they obtained judgments; 


yet the decree of the court of chancery, being for a juſt 
debt, and having a real priority in point of time, not by 
fiction and relation to the firſt day of the term, was pre- 
ferred in the order of payment to the judgments, and 


the executrix protected and indemnified in paying a due 


obedience to ſuch decree, and all proceedings againſt her 
at law ſtayed by injunction. Caſe of Morris againſt the 
Bank of England. Deereed firſt at the rolls by Sir Joſeph 
Jekyll, in Aug. 1735. Which was affirmed by the lord 
Talbot in Nov. 1736. And his lordſhip's decree affirmed 
in parliament in May, 1737. 3 P. Wl. 402. Caſ. Tall. 
217. | X 
20. Next, debts upon recognizances at common law, 
Law of Ex. 39. | 
And debts upon ſtatutes merchant or ſtaple, or recog- 
nizances-in nature of a ſtatute ſtaple. Law of Ex. 39. 
And theſe recognizances and ſtatutes ſtanding in equal 
degree; it is at the executor's election, to give precedency 
to which he will. Swin. a. 457. 2 Bac. Abr. 434. 
Neither between one ſtatute and another, doth the time 
or antiquity give 'any advantage as touching the goods, 
tho' touching the lands of the conuſor it doth. But 25 


for 
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ö for the goods in the hands of the executor, he who firft 

ſeileth them by execution is preferred; and before fui 

. of execution, the executor may give precedency to ck 
he will. Stoin. a. 457. 

a But amongſt ſtatutes and recognizances, thoſe which 

are forfeited, ſhall be preferred before thoſe which are for 
the performance of covenants, not broken. Swin. a. 

a N theſe, before they are broken, do not take place 


| of ſpecialties. Treat, of Eg. 112. 
21. In the caſe of the earl of Briſtol and Hungerford, Mortgages, 


M. 1705. It was firſt decreed at the rolls, that mort- 
; ges were to be paid in the firſt place, and then judg- 
: ments, and then recognizances: But upon an appeal to 


the houſe of lords, it was adjudged, that mortgages are 

not to be preferred to other real incumbrances ; but that 

mortgages, ſtatutes, and recognizances ſhall take place 

according to their priority, and as they ſtand in order of 

time. 2 Vern. 524. 

22. Next, debts by ſpecialty, as thoſe by bonds or Rent, bonds, and 
other obligations, ſealed by the teſtator. 2 Bac. Abr. — obliga- 
| ns. 


FE, © 8-6 oF Is 


e rent arrear, and unpaid by the teſtator, is equal 
to a debt by ſpecialty ; for this ſavouring of the realty, 
the executor can no more wage his law againſt ſuch a 
debt, than he can to a debt by ſpecialty. 2 Bac. Abr, 


4. 

So where debt was brought againſt an executor for rent 
reſerved on a parol leaſe, after the leaſe was determined, 
and the executor pleaded that the teſtator entred into an 
obligation, and that he had not aſſets above 31, which 
were not ſufficient to diſcharge this obligation; on de- 
murrer 1t was reſolved, that this rent, tho' reſerved on a 
parol leaſe, was yet equal to an obligation, and that it 
ſtill remained in the realty, tho' the term was determined. 
2 Bac. Abr. 434. In 4 
/ Alſo by the cuſtom of London, if a citizen of London 

dirs indebted by ſimple contract, ſuch debt is equal to a 
- debt by ſpecialty. 2 Bac. Abr. 434. | 

E. 1715. Parker and Harvey. The grantor's covenant 
Al in a marriage ſettlement for him and his heirs, that the 
* premiſſes were free from incumbrances, ſhall come in 

equally with creditors on bond. Vin. Executors. Q. a. 
e 3. | 
„ f two men are partners in trade, and one of them gives 
18 2 bond to leave his wife 10001, and dies; and the other 
Ir I partner 
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partner adminiſters: If the wife would be paid out of the 
ſeparate eſtate of her huſband, on there being effects, ſhe 
ſhall have a preference before other creditors ; But if there 
is no ſeparate eſtate, and the wife would have ſatisfaction 
out of the partnerſhip effects, then all the partnerſhip 
debts muſt be firſt paid. 3 P. Will. 182, 

Any voluntary bond is good againſt an executor or al- 
miniſtrator, unleſs ſome creditor be thereby deprived of 
his debt: Indeed, if the bond be merely voluntary, a real 


debt (tho* by ſimple contract only) ſhall have the pre- 


\ ference. But if there be no debt at all, then a bond, 


however voluntary, muſt be paid by an executor, 33 
Vill. 222. Comyns. 255. | 

A man, having a wife who lived ſeparate from him, 
afterwards married another woman who knew nothing of 
the former wife's being alive; but it being diſcovered to 
the ſecond wife that the former was alive, the huſband 
(in order to prevail with the ſecond wife to ſtay with 
him) ſome years afterwards gave a bond to a truſtce of 
the ſecond wife, to leave her 10001 at his death, and died 
not leaving aſſets to pay his ſimple contract debts ; If this 
bond had been given immediately on the diſcovery, and 
they had parted thereupon, it had been good ; but being 
given in truſt for the ſecond wife, after ſuch time as ſhe 
knew the firſt was living, and to induoe her to continue 
with the huſband, this was worſe than a voluntary bond, 
and decreed to be poſtponed to all the ſimple contract 
debts. But if ſuch bond had been given to the ſecond 
wife as a recompence for the injury done her, and therc-' 
upon ſhe had left the huſband, it had been a good bond, 
and to be paid before any ſimple contract debts, 3 P, 
Will. 339, 349- Ho IO "1 
If there be divers obligations of the like kind, it ſcem- 
eth to be in the power of the executor to diſcharge which 
obligation, and to gratify which of the creditors he will: 
which being done, the other creditors are without re- 
medy, if there be no aſſets; unleſs the day of payment in 
the one obligation (as was obſerved before} be expired, 
and the day of payment of the other obligatian is not ＋ 
come; in which caſe, the former obligation is to be hilt 
ſatisſied; or unleſs: there be ſuit commenced for ſome 
obligation, for then it is not in the power of the executor 
to diſcharge another obligation for which no action 1s 
brought, in prejudice of the former ſuit. But an execu- 
tor may confeſs judgment on one obligation, and plead 
that judgment to an action brought on another ob]! 11 
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creditors bring ſeveral actions againſt the executor, he 
that firſt obtaineth uy cant muſt be firſt ſatisfied, Swir, 
457, 458. 2 Bac. Abr. 434, 5. VE | 

Altho' the executors are not named in an obligation, 
yet the law will charge them, for that they ken the 
eſtate of the teſtator. And the law is the fame of admi- 
niſtrators. But the heir ſhall not at any time be charged, 
without expreſs mention. of the heir. Dyer 23. 


being debts of an inferior nature; yet an executor is 
bound, as far as he hath aſſets, to pay them, as much as 
any other debt; and therefore a ſimple contract creditor 
need not alledge, that the executor had aſſets to ſatisfy 
debts of a ſuperior nature, and his alſo; but if the truth 
be, that the executor hath 727 aſſets ſufficient to ſatisfy 
ſuch ſuperior debts, he muſt plead it. 2 Bac. Abr. 434. 

But by the 29 C. 2. c. 3. No action hall be brought 
whereby to charge any executor or adminiſtrator upen any ſpe- 
dial promiſe to anſwer damages out of his own eflate, unleſs 
the agreement upon which ſuch action ſhall be brought, or fume 
memoraudum or note thereof ſhall be in writing and ſigned by 
the party to be charged therewith, or ſome other perſon there- 
unto by him mp bay authorized, ſ. 4. | 

But albeit the law requires, that debts ſhould be paid 
according to their ſuperiority, as herein fet forth; yet 
may an executor pay a debt on a ſimple contract before a 
ſpecialty, if he hath no notice of ſuch ſpecialty : for 
otherwiſe it might be in the power of the obligee to ruin 
the executor, by keeping his bond in his pocket until the 
executor ſhall have paid away all the aſſets in diſcharging 
imple contract debts, 2 Bac. Abr. 434, 5. 


4 But of debts upon record, the executor ought to take 
1: notice at his peril, 2 Bac. Abr. 435. | 
1 And in the caſe of Greenwood and Brudniſh, T. 1720. 
* A man mortgaged his lands, and gave a bond to perform 
d, covenants, and after died inteſtate, His widow, without 
jet taking letters of adminiftration, poſſeſſed her {elf of his 
Mt perſonal eſtate, and paid it all away in ſitisfying debts on - 
me kmple contract. About ſeven years after, an old dor- 
5 mant intail was diſcovered, and the heir in tail brought 
is an <ectment, and recovered. poſſeſſion. Whereupon the 
ot mortoagee ſued the widow upon the bond. She brought 
** dil for an injunction, having paid away all the teſtator's 
* lets before any notice. of this bond, and therefore al- 
id elzed that ſhe ought not to ke chargeable with a de- 
Vol. IV, vaſtavit. 


And if there be two obligations, and the two ſeveral 
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23. Debts by ſimple contract are poſtponed to all others, Simple contra, 
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vaſtayit. The defendant demurred, and the demurrex 
was clearly allowed, the bill being an attempt. to alter the 
courſe of law. But if any extraordinary fraud had been 
Charged on the defendant, by which ſhe had been de- 
ceiyed, or induced to pay away the aſſets, that might 
have varied the caſe, Prec. Cha. 534. | 
24, A perſon indebted 14 bond and ſimple contra, 
deviſeth lands to truſtees to be ſold for payment of bis 
debts : It was reſolved and declared to be the conſtant 
rule, that the creditors ſhould haye in proportion, and 
not the bonds to be firſt ſatisfied ; for it ſhall be conſtrued, 
that (one of them being as much a debt as the other) the 
teſtator intended they ſhould all be paid alike ; and if the 
value of the land fall ſhort, they ſhall be ſatisfied in pro- 
portion: So legatees ſhall have equal proportion pro rata, 
according to the greatneſs or ſmallneſs of the legacy; for 
the land is made debtor : But otherwiſe it is of judgments; 
for theſe do affect the land by their own ſtrength and 


nature, and would have had the preference whether ſuch 


deviſe had been made or not, 2 Freem, 49, 175. 

But if a man only charge his lands with the payment 
of debts, ſo that the lands deſcend ſubject to them; bonds 
ſhall be preferred to ſimple contract debts, 1 P. Will 


430. 
A man deviſeth lands to two perſons in truſt, to be 


ſold for payment of his debts, and maketh the ſame per- 
ſons executors. The queſtion was, whether bond debts 
ſhould have a preference, or all debts be paid pari paſlu? 
The difference was taken, when the ſame perſons that 
are truſtees to ſell the lands are executors likewiſe, and 
where not; for in the former caſe, after the land is ſold, 
it is aſſets even at /aw; and therefore to decree them to 
day otherwiſe than according to the legal courſe, would 
be to decree a devaſtavit. And in this caſe it was de- 
creed, that bond debts muſt be preferred, Prec. Cha, 

127. 0 
| A leaſe for years, or a bond or grant of an ami 
taken in a truſtee's name, being perſonal aſſets, ſhall be 
applied in a courſe of adminiſtration, and not for the 
payment of all the debts equally. 2 Vern. 764. : 
If a man poſſeſſed of a term for years, mortgageth it 
and dies, leaving debts ſome by bond, and ſome by ſimple 
contract; the equity of redemption is equitable Hi and 
ſhall be liable to all the debts equally, 3 P. Will. 341. 
And the diſtinction ſeemeth to be this: Where there 
are legal aſſets, that is, aſſets which are liable * 
8 i 9 without 
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without the help of equity, there the executor may apply 
them according to the courſe of law, which allows and 
requires a preference to be made in certain caſes as hath 
been mentioned; but where there are only equitable aſſets, 
that is, aſſets which are not liable without the help of a 
court of equity, in ſuch caſe the court will direct the 
application thereof according to that courſe which is moſt 
equitable and juſt, namely, to pay every creditor his 
ſhare in proportion. 

So where the aſſets are partly legal and partly equitable ; 
 altho' equity cannot take away the legal preference on 
egal aſſets, yet where one creditor has been partly paid 
out of ſuch legal aſſets, when ſatisfaction comes to be 
made out of equitable aſſets, the court will poſtpone him 
till there is an equality, in ſatisfaction to all the other 
creditors out of the equitable aſſets, proportionable to ſo 
much as the legal creditor has been ſatisfied out of the 
legal aſſets. Cha. Ca. Talb. 220. 2 Vern. 435. FT 

25. As debts upon judgments, recognizances, mort- x, what eaſes in- 
gages, bonds, and other like ſpecialties, ſhall carry in- tereſt ſhall be al - 
tereſt ; ſo alſo intereſt hath been allowed upon demands lowed. 
due by covenant, altho* it was objected that they were not 
liquidated, and only ſound in damages. Viner. Intereſt, C. 

Where a man prays ſatisfaction for a ſimple contract 
debt, merely out of perſonal aſſets ; a court of equity will 
of courſe direct the debt to be paid with intereſt, to be 
computed from one year after the teſtator's death. Bar- 
ward. 229. | | 

But where a real eſtate is charged with the payment of 
debts, as well as the perſonal ; the lord chancellor Hard- 
wicke ſaid he did not know, that it was abſolutely fixed, 
that ſimple contract debts ſhould carry intereſt from that 
time; and he believed, if the decrees of the court were 
looked into, it would be found, that a great many of 
them are in this form, that the maſter ſhould take an 
account of the value of the eſtate and of the debts, that 
he ſhould compute intereſt upon ſuch of the debts as carry 
intereſt, without giving any direction, that intereſt ſhould 
be computed upon the other debts. Id. 

Where a man deviſes his lands for the payment of his 
dt; it is ſaid, that this deviſe makes the land as a ſe- 
eurity or mortgage for all the teſtator's debts, as well 
thoſe by ſimple contract as otherwiſe; and the ſimple con- 
tract debts ſhall czrry intereſt, as the land, which is the 
fund, yields annual profits: By lord chancellor Maccleſ- 
held, who ſaid that this was the daily practice. 2 P. 
Wil. 26, 

8 2 But 
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But where a real eftate is charged only with the 
ment of debts; the lord chancellor Harwicke ſeemed to 
think, that this will na make the ſimple contract debts 
to carry intereſt. And he ſaid, that on a general deviſe 
of lands for the payment of debts, he ſhould think that 
fimple contract debts ought not to carry intereſt. Bar- 
ward. 230. | 

The arrears of an annuity or rent charge are never de. 
ereed to be paid with intereſt where the * is uncertain, 
but only where it is certain and fixed. Caf. Talb. 2. 
In the caſe of Litton and Litton, T. 1719. Intereſt of 
an annuity was decreed by the lord chancellor from the 
very day it became due, But Mr Peere Williams adds 
a quæry as to this, and ſays, it ſeems the arrears ſhould 


carry intereſt only from the firſt day of payment next after 


the arrears of the annuity became due; if payable half 


yearly, then from the next half year day; if quarterly, 


then from the next quarter day; and ſo has been the 
common rule in theſe cafes. 1 P. Will. 541. 

26. T. 1707. Staggers and Welly. At the lord chan- 
cellor's houſe. It was held by Cowper lord chancellor, 
that if one by will ſubject his lands to the payment of his 


debts, debts barred by the ſtatute of limitation ſhall be 


paid; for they are debts in equity, and the duty remains; 
the ſtatute hath not extinguiſhed it, tho' it hath taken 
away the remedy. 1 Salk. 154. 2 Vern. 374. 

T. 1726. Blakeway and the earl of Strafford, In 1707, 
Sir Henry Johnſon was indebted to Blakeway in 3431. 


In 1714 be received 501 in part. In 1719 Sir Henry 


died, having made his will and deviſed his lands to his 
executors, in truſt to pay his debts. The executors re- 
nouncing, the ear] of Strafford adminiſtred with the will 
annexed. Blakeway brought his bill to be paid out of 
the aſſets. The earl of Strafford pleaded the ſtatute of 
limitations; and that neither he, nor (as he believed) dir 
Henry, made any promiſe to pay the debt, within fix 

ears before the bill brought, Lord chancellor : I would 
be cautious of giving any relief againſt an act of parlia- 
ment; but, it is plain, the debt is not extinguiſhed by the 
ſtatute of limitations, ſince the ſtatute muſt be pleaded, 
which the defendant is not bound to do; and if he af- 
terwards will acknowledge the debt, it takes it out of the 
ſtatute : and his lordſhip over-ruled the plea. Upon ap- 
peal brought in the houſe of lords, this decree was re- 
verſed, and the plea ordered to ſtand for an anſwer. . 2. 
Will. 373. | 
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) But if the debtor by his will directs that all his debts | 
$ ſhall be paid, or makes any proviſion for the payment of | 
e his debts in general; this will revive it, and bring it out | 
t of the ſtatute, and make his executors liable, Pret, 
0 Cha. 385. Fu 90 | | 
So if the debtor, upon application for that particular 1008 
- debt, acknowledges and promiſes payment (for a bare { \ 
acknowledgment is not ſufficient) ; this will bring it out 1 a8 
of the ſtatute: for the acknowledgment and promiſe is a 1 
f new evidence of the debt. Id. | if | 
e But in the caſe of Norton and Freeter, H. 1737. It 11 
5 was ſaid by the lord chancellor Hardwicke, that an exe- 1. 
d eutor is not compellable, either in law or equity, to take vs 
T advantage of the ſtatute of limitations, againſt a demand 1 | 
if otherwiſe well founded. Tr. Att. 526. | 18 
0 27. Where a teſtator is much indebted, and the exe- Execttor may | 4 it 
e cutor is deſirous to be rid of the aſſets; the executot's fle bill, to te- 1 G 
ſafeſt way is, to file a bill in chancery againſt the credi- „„ 1 
tors, to the end they may, if they will, conteſt each 1 
ſy others debts, and diſpute who ought to be preferred in 1TH 
Is payment. 2 Vern, 37. | " q 
e 28. In debt againſt an executor, if the defendant plead Plen of plene 1 
5 fully adminiſtred, if any aſſets be found in his hands, al- *\=inifrants : 
n tho there be not to the value of the debt; yet the plain- 
tiff ſhall have judgment for his whole debt of the goods 
75 of the teſtator. 1 RolPs Abr. 929. 
l But if it be found, that he had nothing in his hands; 
* the judgment ſhall be, that the plaintiff ſhall take no- 
18 thing by the writ, and ſhall not have judgment of the 


debt : for he hath waived this advantage by taking of the 


Il iſue, and judgment is to be given upon the verdict, 
of 1 Rell's Abr. 929. 


of 29. If an executor plead ne wngque executor, and is found Pleaof ne 1 
if executor ; the judgment ſhall be general, to recover ther. 1 
IX debt, for his falſe plea. 1 Noll's Abr. 930. bl 
Id In an action of debt againſt an executor, who pleadeth | 
a- that he is not executor nor ever adminiſtred as executor, AY 
he and this is found againſt him ; the judgment ſhall be of | vl 
d, the goods of the teſtator, if there are any ſuch ; if not, [ | 
f- of his own goods; as well for the debt, as for the da- ij 
he mages and coſts, 1 Rall's Abr. 930. Tracy Ath. 293. Mi 
4 30. An executor ſhall not be forced to pay legacies, Debts to be paid HY 
--4 until the legatees ſhall give bond to refund in proportion, before legacies, 1 
P. or in the whole, for the ſatisfaction of debts, if any ſhall 11 
2 appear unſatisfied. Gb. Ca. Finch. 1 36. Vinor. Deviſe. | 
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Wills, Payment of debts. 
For debts are to be paid before legacies : and if the 
fpiritual court will compel an executor to pay a le 


before he pay the teſtator's debts ; a prohibition will lie, - 


Law of Ex. 182. | 

But where lands are deviſed for payment of debts and 
legacies, and the debts are ſuch as land is not liable to 
ſatisfy, as debts by ſimple contract ; there, it is ſaid, the 
debts ſhall have no preference of the legacies : but, if 
there be not ſufficient to pay all, they ſhall be paid in 
proportion. 2 Freem. 270. 

So if a man bind himſelf in an obligation to perform 2 
certain thing, and deviſeth divers legacies, and dieth, 
leaving only ſufficient to ſatisfy the obligation if this ſhall 
come to be forfeited ; yet this obligation ſhall not be any 
bar of the legacies, becauſe it is uncertain whether the 
obligation will ever come to be forfeited : But the executor 
ſhall make a conditional delivery of the legacy, to wit, 
that if the obligation ſhall be recovered againſt him, the 
legatee ſhall redeliver the legacy. 1 Rell's Abr. 928, 


VII. Of the payment of legacies, and diſtribu- 
tion of inteſtates effects. 


And, 
J. Concerning the payment of legacies. 
II. Concerning the diſtribution of inteſtates effells 


1. Concerning the payment of legacies. 


1. LV the ſtatutes of the 25 C. 2. c. 2. and the 1G. 
„. 2. c. 13. perſons required to take the oaths and 
otherwiſe qualify themſelves for offices, who ſhall act 
without ſuch qualification, ſhall be incapable of any 
legacy. 


By the 9 & 10 W. c. 32. Perſons denying the trinity, 
or aſſerting that there are more gods than one, or deny- 
ing the chriſtian religion to be true, or the holy ſcriptures 
to be of divine authority, ſhall for the ſecond offence be 
incapable of any legacy. 

And by the 5 G. c. 27. Artificers going out of the 


| kingdom, and exerciſing their trades in foreign parts, ſhall 


be incapable of any legacy. 
2. A legacy is extinct, by taking a bond for it. Yelv. 39. 
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Where the fatute of limitation was pleaded in bar to a 
legacy demanded, due twenty years before; it was held 
by the lord chancellor, that a legacy is not barred by the 
ſtatute, nor ever had been ſo held. 2 Freem. 22. 

The father by his will gave to his daughter 1c00 |, to 
be firſt paid after his debts, beſides a ſhare out of the di- 
vidend of his eſtate. Afterwards, on her marriage, an 
agreement was made, for what ſhe ſhould have out of her 
father's eſtate, and that it ſhould be only 11001, and 
that was to be in full of what was intended her thereout. 


It was decreed by the maſter of the rolls, and confirmed 


by the lord chancellor, that this was an ademption of the 
legacy, and that the 11001 was to be in full of what the 
daughter was to have out of the ſaid eſtate. Hale and 
Afton. 21 C. 2. 2 Cha. Ca. 35. 

For if a man gives a portion to his daughter by a will, 
and afterwards advanceth her with the like ſum; it ſhall 
go in ademption of the legacy. Tra. Atk. 573. | 

A man ſeiſed in fee, deviſed to his children 1000 1, 
payable at ſeveral times, by 5ol a year, with which ſums 
he charged his lands, and then died. One payment of 
501 became due; then the lands were aliened by fine and 
proclamatipns, and five years paſſed. The deviſee ſued 
for the whole. But it Was decreed, that what became 
due after the fine, was barred by the fine; but. not the 
501 due before: For a truſt is barred by fine. H. 30 & 
31 C. 2. Wakelin and Warner. 2 Cha. Ca. 247. 
Legacy given out of a term for years; if the term 
determines, the legacy is extinct, Cha. Ca. Finch. 
464. 

A legacy was deviſed out of debts due in ſeveral coun- 
ties, and they were all called in before the teſtator's death ; 

et the legacy remained good. And a difference was taken 
een a pecuniary and a ſpecific legacy; for in the firſt 
caſe the legacy will remain, chough the debt upon which 
it is charged be paid in: but the ſpecific legacy may be 
loſt by being altered. So where the legacy was greater 
than the debt out of which it was directed to be paid did 
amount unto ; yet ſuch ſum being expreſly deviſed, and 
there being aſſets, it was decreed to be paid. Cha. Ca. 
Finch, 152. Raym. 335. | 

T. 1728. Ford and Fleming. One by will deviſed thus: 
I give to my granddaughter Mary Ford (the plaintiff ) 
the ſum of 401, being part of a debt due and owing to 
me for rent from G. M. _ allowing what charges "”_— 

| 4 ” 
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be expended in getung the ſame : Alſo, I give unto my 
two grandſons the reſt and reſidue of what is owing to 
me from the ſaid G. M. which is about 401. more, to he 
equally divided between them, they allowing charges as 
aforeſaid. Afterwards, the teſtatar received the whole 
debt owing for rent from G. M. For the plaintiff it was 
inſiſted, that there was a difference between a ſpecific 
and a pecuniary legacy'3 that tho the diſpoſing of a ſpe- 
cific might be. an ademption of it, yet this being a pe- 


cuniary legacy, the paying the money to the teſtator 


would be a loſs of it. On the other fide, it was inſiſted, 
that there is a difference between a voluntary and a com- 
pulſory payment; that tho' the firſt was no ademption, 
yet the ſecond was, and that the teſtator compelled G. M. 
to pay in the money. But the lord chancellor was of 
opinion, that there was no foundation for the difference 


taken in the books between a voluntary and. compulſory 


payment; for the latter might be, with an intent to ſe- 
cure the legacy at all events; and decreed to the plain- 
tiff the 401 legacy. 1 Abr. Caf. Eg. 302. 

So in the caſe of Aſhton and Aſhten, M. 1735. where 
the teſtator deviſeth a debt, and afterwards receives it, or 
otherwiſe calls it in: In neither of theſe caſes is this an 
ademption of the legacy ; ſeeing this might be done from 
an apprehenſion of ſuch debt being in danger, and with 2 
deſign to ſecure it; and being perſonal eſtate, and not di- 
miniſhed by remaining in the teſtator's coffer inſtead of 
the hands of the debtor, it may well paſs by the will. 


3 P. Will. 386. 


M. 1736. Partridge and Partridge. The teſtator de- 


viſed to the legatee ooo capital ſouth ſea ſtock. At the 


Legacy where to 
F be ſued for, 


time of making his will he had 18001 of ſuch Rock; and 
after by ſale reduced it to 2001; which he after increaſed 
to 1600 l, and died. Between the making his will and 
his death, the act took place, which changed three fourths 
of the capital ſouth ſea ſtock into annuities, 'T his legacy 
is not taken away or impaired, by the ſale, or by the act 


of parliament. Caſ. Talb. 226. 


3. The legatary or deviſce may not of his own head 


take the goods or chattels deviſed to him, out of the paſ- 


ſeſſion of the executor, becauſe the law gives him a re- 
medy for the ſame, and becauſe the law doth not ap- 
point that the legacies ſhall be paid until the debts of 
the teſtator be firſt ſatisfied. Stoin. 19. 2 Bac. Abr. 
435+ FD 


For 
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the performance of the teſtator's will ; the legatory muſt 


legacy ſo detained or not ſatisfied. Swrn. 18. 

For where a deviſe is made of goods, if the executor 
will not deliver them to the deviſee, he hath no remedy 
by the common law. Terms of the L. Devil. 

For an action on the caſe lieth not againſt an executgr 
for a legacy; unleſs he promiſe to pay it upon good con- 
ſderation; for legacies. are only to be recovered in the 


Ju. Actions. O. c. 7. 

And in caſe of ſuit in the ſpiritual court, it behoveth 
the deviſee to have a citation againſt the executor of the 
teſtament to appear before the ordinary, to ſhew why he 
performs not the will of the teſtator. Terms of the L. 
Deviſe, 

And although certain goods in ſpecie are given to a 
man by will; yet he cannot take them without the exe- 
eutor's aſſent z ſo if a term for years be ſo given to him, 
he cannot enter into the land without ſuch aſſent: for it 
may be, the executor hath not aflets beſides, to pay the 
teſtator's debts. Law of Ex. 262. 

Yet if a man do bequeath goods to another, which 
xe in the cuſtody of that other perſon ; ns if he detain 
them from the executor (who hath not aſſented to the le- 
gacy), the executor may have an action of detinue or 
treſpaſs, or of trover after demand of the goods, againſt 
the ſaid legatee. Law of Ex. 263. 

But in caſe of a deviſe of lands, the deviſee may enter 
without the aſſent of the executor ; and if the heir at law 
ſhould enter before him, the deviſee may enter and eject 
bim. 1 Infl. 111. 

For ſeeing that an inheritance deviſed is not demand- 
able in the eccleſiaſtical court, but in the temporal; there- 
fore the legatary, according to the deviſe, without far- 
ther aſſignment or delivery, may enter into the fame after 
the death of the teſtator. Swin. 19. | 

But if chattels real, as a leaſe, be bequeathed by will ; 
a man may ſue for the fame in the court eccleſiaſtical, 
Swin. 19. | 

If a legacy be granted out of lands in fee ſimple ; this 
* not be ſued for in the ſpiritual court: But if land 

eviſed to be ſold for ent of legacies; the land bein 
old, the ſuit Sa — — Y be diſtributed may be in 
tte ſpiritual court; for the money is perſonal, and affers 
in 


| ts. 


For if the executor do detain the legacy, or do ſlack | 


ſue the executor in the eccleſiaſtical court, for the ſame - 


ſpiritual court, or in the courts of equity. 1 Sid. 46. 
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in the hands of the executors, ſo as it ſavours not of the 
realty being executed. Cro. Car. 396, 397. Brownl 
Fog | + 
K But where a man deviſeth that his executors ſhall (el) 
his lands, and out of the money which ſhall be raiſed by 
fale, giveth a portion to his daughters; it hath been ad. 
judged, that neither the land nor money is teſtamentary, 
for it is not aſſets to ſatisfy debts, but a ſum ariſing of 
and, and appointed to ſpecial uſes in way of equity, and 
not as a legacy, and therefore not to be ſued for in the 
eccleſiaſtical court, but in a court of equity : and the 
eccleſiaſtical court cannot hold plea of a legacy in equity, 
but where it is a legacy in law indeed. Cro. Car. 395, 
396.  Swin. a. 19. 

So if a man deviſe lands to be ſold for the payment of 
debts, and diſpoſe of the ſurplus to feyeral perſons ; that 
cannot be ſued for in an eccleſiaſtical court, but only in 
a court of equity: becauſe that is not a legacy merely of 
goods and chattels, but it ariſeth originally out of lands 
and tenements ; and they have a teſtamentary juriſdiction 
touching chattels only. Str. 672. | 

So where the teſtator deviſed a legacy to one, to be 
paid out of the profits of his land, and he deviſed thoſe 
very lands to his executor for a term of years, and died; 
adjudged, that this was a temporal matter, and not teſ- 
tamentary, becauſe the legacy was to ariſe out of the 
profits of the lands. Swin. 20, - 

But where the teſtator deviſed Jzaſes to his eldeſt on, 
and that out of the ſame he ſhould raiſe. ſuch a ſum of 
money for portions for his daughters, who libelled in the 
ſpiritual court for their portions; it was adjudged, that 
this ſhould not be accounted as a rent iſſuing out of the 
lands, but as a teſtamentary legacy, and to be recovered 
in that court. 1 Bull. 153. 

M. 2 An. Ewer and Jones. It was held by Holt chief 
Juſtice, clearly, that a deviſee may maintain an action at 
common law, againſt a tertenant for a legacy deviſed out 
of land ; for where a ſtatute, as the ſtatute of wills, gives 
a right; the party by conſequence ſhall have an action | 
law to recover that right. 2 Salk, 415. 

But the uſual remedy in ſuch like caſes, is in equity. 
3 Salk. 223. | | 

It is ſaid, that where the eccleſiaſtical court and a couri 
of equity have a concurrent juriſdiction, which ever 1s 
firſt poſſeſſed of the cauſe, has a right to proceed : and 


the ſame of all other courts. But where the * 
5 at 
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hath ſued in the ſpiritual court for a legacy given to the 
wife, the court of chancery hath granted an injunction to 
ſtay proceedings; becauſe the ſpiritual court cannot oblige 
him to make an adequate ſettlement on her. Prec. Cha. 

„ 

55 where a perſonal legacy was given to an infant; it 
was held, that the ſame is more properly cognizable in 
chancery than in the eccleſiaſtical court; and if the mat- 
ter had proceeded to ſentence in the ecclefiaſtical court, 
yet it was proper to come into chancery for the executor's 
indemnity; for in the chancery legatees are to give ſe- 
curity for the money, but not in the ſpiritual court; and 
the chancery will ſee the money put out for the children. 
1 Vern, 26. | 

So where there is a truſt, or any thing in nature of a 
truſt, notwithſtanding the eccleſiaſtical court hath an 
original juriſdiction in legacies, yet the chancery. will 

nt an injunction to ſtay the proceedings in the eccle+ 
aſtical court; truſts being properly cognizable only in 
equity. Tr. Ath. 491. 

Legacies may be recovered in the ſpiritual court againſt 
an adminiſtrator with the wil! annexed, or againſt an executor 
of bis own wrong, 1 Rolls Abr. 919. 

Where the executor, being ſucd in the ſpiritual court 
for a legacy, pleads the legatee's releaſe, and that court 
tries the validity of that releaſe, the common law will 
not prohibit them, provided they try it by the rules of 
the common law); becauſe they have juriſdiction of the 
legacy, which is the original cauſe. 2 RolPs Abr. 307. 
But where plene adminiſtravit was pleaded in the ſpiri- 
tual court, and proved by one witneſs, which they would 
not allow; a prohibition was granted. Het. 87. 

So where an executor, being ſued for a legacy in the 
ſpiritual court, pleaded the plaintiff's releaſe, which was 
diſallowed there, becauſe the witneſſes were dead, and 
that court refuſed to allow circumſtantial proofs of the 
releaſe; a prohibition was granted. 2 RolPs Abr. 302. 


4. An executor may in ſome caſes be compelled to give Security to be 


3 x iven, 
ſecurity to pay a legacy ; as where 10001 was deviſed to = of payment 
a perſon to be paid at the age of twenty one years; and is Jiftant. 


upon a bill exhibited againſt the executor, ſuggeſting a 
devaſtavit, and praying that he might give ſecurity to 
pay the legacy when due, it was decreed accordingly. 1 
ba, Ca. 121. 
The teſtator deviſed 8001 to an infant, to be paid by 
his executor when the ſaid infant ſhould attain to the age 


of 
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| of twenty one years. The infant by his guardian exhi. 
bited a bill, that the executor might give-ſecurity for the 
payment of the money. And-ſo it was decreed. Suin. 
a. 40. Law of Ex. 187. | 
The teſtator bequeathed his perſonal eſtate to his wife 
for life, and what ſhe ſhould leave at her death to be 
equally diſtributed between his own kindred and hers : I 
the eftate be fo ſmall, that ſhe cannot live upon it with. 
out ſpending the ſtock, it ſeems the ſhall not be obliged 
to give ſecurity; otherwiſe ſhe ſhall. Prec. Cha. 71. 
H. 11 Ja. Prowe's caſe. If a perſon, poſſeſſed of a 
leaſe for years, deviſe that his executor out of the profits 
thereof ſhall pay toevery one of his daughters 201 at their 
full age; the executor may be ſued in the ſpiritual court, 
to put in ſurety to pay the legacies, and no prohition 
ſhall be granted; for this is to iſſue out of a chattel, 2 
Rolls Abr. 28 5. 
But in the caſe of Palmer and Mafon, M. 1737. Where 
zoo! was given to the granddaughter, to be paid at 21 ot 
marriage; and if ſhe died before either of thoſe contin- 
gencies happened, then to go over to another : It was 
aid by lord Hardwicke, as the lagacy was deviſed over, 
nothing veſted in the granddaughter till one of the contin- 
gencies ſhould happen; and therefore ſhe was not intitled 
to have the legacy ſecured. Tr. Ath. 505. 
Payment to an 3 Mr Wentworth ſays, In caſe an infant be of the 
intant, age of diſcretion, to wit, fourteen years, he holdeth it 
| clear, that the payment of a legacy to him made wil 
ſtand good, whether he who makes ſuch payment have 
any acquittance or not; for if he have proof of the pay- 
ment, he is well enough acquitted from any ſecond pay- 
ment. Vent. 219. 

And he thinks, on demand and acquittance tendred, 
he ought to pay it to an infant of tender years (in pre- 
ſence of his guardian); payment according to the teſta- 
tor's appointment, being the matter which acquitteth the 
payer. Went. 220, 221, = 

And Mr Clerke ſays, If a legacy be left to an infant 
under ſeven years of age, the father (or next of kin) 
ſhall apply to the judge before whom he intends to {ue 
for the legacy, and alledge, that ſuch a perſon deceaſed 
miade his will, and appointed ſuch a one executor, and in 
the ſaid will bequeathed unto his ſon being an infant 
(under ſeven years of age) ſuch a legacy; and that by 
reaſon of ſuch age, the ſaid infant hath not a perſon able 
and fit to ſue for the ſame; and ſhall implore the office of 


— 


the 
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the judge in that behalf, ang requeſt that curators be aſ- 
ſigned to the infant, to ſue for and recover the ſaid legacy 
from the executor : Whereupon the judge uſually aſſign- 
eth ſuch father or next of kin to be curators in that be- 
half. 1-Ought.-357- 

But if the minor is above ſeven years of age, the judge 
doth not ex officio conſtitute a curator, but the minor is 
to chooſe one, either perſonally, or by commiſſion (as in 
caſe where he lives at a great diſtance, or otherwiſe), or 
ſometimes by ſpecial proxy under his hand and ſeal, re- 
queſting that ſuch curator may be aſſigned by the judge as 
aforeſaid. Id. 358, 359, 360. 

And if the executor, on ſuit of the minor by ſuch cu- 
rator as aforeſaid, pay to the curator the legacy due to 
the minor, he is diſcharged from any further payment 
thereof to the minor when he comes of age; altho' the 


5 


- Ot 


vent: And the reaſon is is, becauſe he pays it by the de- 
cree of the judge. And therefore it is adviſable for the 
executor, not to pay the legacy until ſuit hath been com- 
menced againſt him by the curator, and he the ſaid ex- 


legacy judictally, that is, according to the forms of the 
court ; and the ſame being entred in the acts of the judge, 
the executor is diſcharged. Id. 362, 3. : 
And in this caſe the judge is not wont, nor is obliged, 
to deliver the legacy to the curator for the uſe of the 


it minor, until he hath given caution for the indemnity of 
il the judge and of the executor in this behalf, and for the 
Ve payment thereof to the minor when he ſhall come of age. 
Ya 163. 

5 And in the court of chancery, in the caſe of Bullen and 


An, T. 28 C. 2. An infant exhibited a bill by his guar- 
d, dian, for a legacy of 1001 deviſed to him; The defendant 
* by his anſwer confeſſed the legacy, and that he was al- 
4 ways ready to pay it, ſo as he might be lawfully diſ- 
he charged, which the plaintiff by reaſon of his infancy 
could not do; and therefore inſiſted that it might be paid 


int without intereſt. Which was decreed accordingly, and 
n) the defendant to be indemnified. Cha. Ca. Finch. 264. 

ſue And in the caſe. of Dyke and Dyke, H. 25 Cha. 2. 
ſed Where legacies were deviſed to infants payable at a cer- 
in tan time, which expired during their infancy, and the 
ant executor refuſed to pay the ſame, becauſe the legatees could 


by not give any diſcharges by reaſon of their infancy; it was 
ble deereed, that the maſter ſhould put out the money at in- 
of tereſt 


curator never pay it to the minor, or ſhall become inſol- 


ecutor hath been cited; and then let him offer to pay the 
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tereſt in the name of the guardian, or of ſuch other per- 
ſon as he ſhould think fit, and that the defendant ſhould 
be indemnified againſt the infants. Cha. Ca. Finch. gg, 

In the caſe of Holloway and Collins, H. 26 & 27 C. 2. 
A legacy of 1251 was given to the plaintiff, being but 
ten years old, and at that age was paid to the plaintiff” 
father, who died inſolvent. This was held by the lord 
keeper to be good payment : but the attorney general 
urged very much the ill conſequence of this; for the law 
muſt be the ſame if it were 1000 l, and extends to other 
caſes of like nature, not to legacies only; and ſaid, that 
the executor ought to have ſued in this court to have paid 
it. And the lord kceper ſaid, it may be ſo where the le. 

acy will bear the charge of ſuit, but not otherwiſe, 
Bur the executor having taken a bond to ſave him harm- 
leſs, it was decreed that he ſhould pay it over again, for 
he had paid it at his own peril. 1 Cha. Ca. 245. 

But in the caſe of Strictland and Hudſon, F. 7 4r, 
lord chancellor Cowper ſaid, that the maſter of the rolls, 
who had longer experience than himſelf, would never 
allow a child's legacy to be paid to the father or mother 
upon any ſecurity whatever, by reaſon of the ſtrife it 
might occaſion in a family. 3 Cha. Ca. 168. 

And in the cafe of Doyley and Tolfferry, M. 1715; 2 
legacy of 1001 was deviſed to an infant of about ten years 
of age: The executor paid this legacy to the father, and 
took his receipt for it. When the infant came of age, 
his father told him he had received the legacy, but could 
not pay it him immediately, and ſaid he would not have 
him trouble the executor, for he would give it him. 
The ſon reſted ſatisfied with this for about fourteen or 
fifteen years ; and his father and he having carried on a 
Joint trade together, became bankrupts. This legacy of 
1001 being amongſt other things aſſigned by the commil- 
ſioners for the benefit of the creditors, the aſſignee brought 
a bill againſt the executor for an account and payment 
of this legacy. The defendant inſiſted on the extreme 
hardſhip of his caſe, if he ſhould be obliged to pay the 
legacy over again; that he had juſtly paid it to the father, 
whilſt he was in good circumſtances ;- and that if appli- 
cation had been made ſooner, he might have had his re- 
medy over againſt the father; that the father was by na- 
ture guardian to his child; and that formerly payment to 
him was allowed to be good. The lord chancellor ſaid, 


that if the father had not made the ſon ſuch promiſe of / 


recompence, and the fon had acquieſced all that 1 * 
+ 1 2 | te 
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the caſe might have been more doubtful ; but this pro- 
miſe of the father drew him to forbear applying to the 
executor ſooner ; and fince the father had not and could 
not now make good his promiſe, being a bankrupt, the 
reaſon of the ſon's forbearance was at an end; he thought 
the rule of this court in not ſuffering parents to receive 
their childrens legacies was founded on very good reaſon ; 
and therefore leſt hereafter this caſe ſhould be cited as a 
precedent, when the circumſtances attending it might be 
forgot, and to diſcountenance and deter others from pay- 
ing ſuch legacies to the parents (tho he did not deny the 
hardſhip of that particular caſe), he decreed for the plain- 
tif againſt the executor. 1 Abr. Caf. Eg. 300. 3 Bac. 
Ar. 484. | 

6. By the civil law, a teſtator cannot enjoin his ex- 


And tho” intereſt or uſury be only forbidden by the civil 
law beyond ſuch a ſum, yet it being intirely prohibited 
by the canon law, it follows a fortiori that he cannot do 
it by that law. Ayl. Par. 342. 

And by the laws of this realm, the receiving of intereſt 
for money was for a long time prohibited : but afterwards, 
from the unreaſonableneſs of the thing itſelf, and the in- 
venience thereof to ſociety, theſe reſtrictions vaniſhed by 
degrees, and it became Jawful to receive intereſt within 
certain bounds preſcribed by the legiſlature ; and as in 
other matters, ſo alſo in the caſe of legacies, the courts 
both eccleſiaſtical and temporal have allowed intereſt to 
be paid for legacies withheld in certain inſtances. And, 
generally, it is ſaid, if a legacy be bequeathed to be paid 
divers years after the teſtator's death, this difference is to 
be obſerved ; if the day were given in favour of the le- 
gatee being an infant, who could not ſafely receive it 
any ſooner, then he ſhall have the profit ; but if the re- 
ſpite was in favour of the executor, then the legatee ſhall 
have the bare legacy without intereſt. Wentw. 352. 

And, by the lord chancellor Hardwicke ; where a le- 
gacy is given by a father to a child, as a proviſion for 
ſuch child, tho the legacy be payable at a future day, 
yet the child has an immediate right to the intereſt of the 
money : and this is a conſtant rule in equity. But if the 
legatee was a ſtranger to the teſtator, it would be other- 
wife. Tr. Atl. 507, | | 

M. 1737. Palmer v. Maſon. Joſeph Palmer by will 
gave 5001 to his granddaughter, to be paid at 21, or day 


In what caſe 2 
ecutor to pay intereſt for the non-payment of a legacy, legacy ſhall bear 


intereſt, and 
from what time. 


of marriage; and if ſhe died before either of the contin- 


gencies 
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cies happened, then he deviſed the legacy over to an. 
2 A bill was brought for intereſt in the mean the 
But by lord Hardwicke: As the legacy is given over, 
nothing veſts in the granddaughter, and therefore ſhe iz 
not intitled to intereſt, Tr, Ath, 505: | 

T. 1684. Churchill and Speake, Deviſe of pool. to hi 
granddaughter then an infant, to be paid at ſuch time and 
in ſuch manner, as his wife (who was his executrix, and 
the grandmother) ſhould think fit and beſt for his ſaid 
granddaughter. The executrix lived twenty years after 


| the death of the teſtator, in all which time this legacy 


was never demanded; and then ſhe having made the de- 
fendant her executrix, ſhe died without paying this le. 
gacy. And upon a bill exhibited againſt the executrix of 
the executrix for this legacy; tho' no demand was pro- 
ved, and tho' the time and manner of paying it was left 
to the wife; yet it was decreed to be paid with intereſt 
from the death of the teſtator. Yern, 251. 

E. 1701. Folliffe and Crew. If a legacy be deviſed 
generally, and no time aſcertained for the-payment, and 
the legatee be an infant; he ſhall be paid intereft from 
the expiration of the firſt year after the teſtator's death; 
but it ſeems a year ſhall be allowed, for ſo long the ſta- 
tute of diſtribution allows before the diſtribution be com- 
pellable, and ſo long the executor ſhall have, that it may 
appear whether there be any debts : but if the legatee be 
of full age, he ſhall only have intereft from the time of 
his demand after the year; for no ttme of payment being 
ſet, it is not payable but upon demand, and he ſhall not 
have intereſt but from the time of his demand; otherwiſe 
it is in caſe of an infant, becauſe no laches are imputed 
to him. But where a certain legacy is left payable at a 
day certain; it muſt be paid with intereſt from that day, 
2 Salk. 415. Prec. Ch. 161. 

T. 1722. Maxwell and Wrttenhall, In this cafe the 
following points were reſolved: 1. If one gives a legacy 
charged upon land which yields rents al profits, and 
there is no time of payment mentioned in the will, the 
legacy ſhall carry intereſt from the teſtator's death, be- 
cauſe the land yields profit from that time. 2. But if a 
legacy be given out of a perſonal eſtate, and no time 
of payment mentioned in the will, this legacy hall 
earry intereſt only from the end of the year after the 
death of the teſtator. 3. If a legacy be given charged 
upon a dry reverſion, here it ſhall carry intereſt on- 
ly from a year after the death of the teſtator, a year 


Ting a convenient time for a ſale. 4. If a ge 
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be given out of a perſona] eſtate, conſiſting of mortgages 
carrying intereſt, or of ſtocks yielding profits half yearly, 
it ſeems in this caſe the legacy ſhall carry intereſt from 
the death of the teſtator. 5. If a legacy be brought into 
court, and the legatee has notice of it, ſo that it is his 
fault not to pray to have the money, or that the money 
ſhould be put out, the legatee in ſuch caſe ſhall loſe the 


intereſt from the time the money was brought into court 


but if the money was put out, the legatee ſhall have the 
intereſt which the money put out by the court did yield, 
2P. Will. 26. 

T. 1727. Nicholls and Oſborn. The teſtatrix having a 
niece an infant about the age of ſeventeen, deviſed to her 


the ſurplus of her perſonal eſtate, to be paid at the age of 


twenty one : and if ſhe ſhould die before twenty one or 
marriage, then the teſtatrix deviſed it over to another. 
On the death of the teſtatrix the queſtion was, who 
ſhould have the intereſt of this ſurplus during the infancy 
of the niece, It was objected that this intereſt ought to 
be laid up until the niece ſhould come to twenty one or 
be married, and be then paid to the niece; but if ſhe 


' ſhould die before, in ſuch caſe it ought to be paid to the 


deviſee over; and that nothing was to be paid before the 
niece ſhould come to twenty one or be married, becauſe 
it was not due till then. For the niece it was argued, 
that the ſurplus being deviſed to the niece payable at 
twenty one or marriage, this was debitum in præſenti, 


tho ſolvendum in futuro; and the deviſe over, in caſe . 


ſhe ſhould die before twenty one or marriage, being in 
nature of a condition ſubſequent, could not defeat the firſt 
deviſee of the mean profits accruing before the deviſe 
over took effect; as if I ſhould deviſe lands to an infant, 
to be void if the infant ſhould die before twenty one, tha? 
the infant ſhould die before twenty one, yet would he be 
ntitled to the mean profits until the time of his deceaſe: 


So if I was to deviſe to one 1000 I, and if he dies before - 


twenty one, then the ſame to go over; the deviſee, the 
infant, ſhould have the intereſt till his death : neither 
was there any diverſity betwixt a deviſe of a particular 
lum, and the deviſe of a .ſurplus; for this laſt may by 
computation be reduced to a \certainty : Alſo when the 
deviſe is of a ſurplus to an infant, and if he dies before 
twenty one then to go over, the ſurplus deviſed over is 
the lame ſurplus which was deviſed to the infant; whereas 
it would be a different and greater ſurplus, were it to 
carry the intereſt accruing during the life of the infant, 
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added to what was the ſurplus at the time of the teſtator's 
death. And the court took it clearly, and decreed, that 
the infant niece was intitled to the intereſt of the ſurplus, 
which ſhould incur from the death of the teſtatrix, and 
in the life time of the niece, tho' ſhe ſhould happen to 
die before her- attaining the age of twenty one or mar- 
riage. 2 P. Will. 419. 

M. 1727. Bilſon and Sanders. A legacy was given to 
an infant, the teſtator having a great deal of money in 
bank ſtock ; the executor was reſiduary legatee ; a bill 
was brought in the exchequer for the legacy; and the 
queſtion was, whether it ſhould bear intereſt, and from 
what time? Chief baron Pengelly and baron Hale; It 
is a certain rule, that where a fund- is certain, as where 
charged on land, it ſhall bear intereſt, becauſe it plainly 
appears the rents are received; ſo the fund on which it is 
charged produces a profit here, it is equally certain, and 
therefore ſhould hear intereſt, and ſhould be from the 
teſtator's death, But this was oppoſed by Carter and 
Comyns, barons, that it ſhould only bear intereſt from a 

year after the teſtator's death; for as legacies are to be 
paid after debts, the executor has that time to inquire, till 
which time they are not payable, ſo not to bear intereſt: 
which was agreed. A difference was offered to be made, 
that as there was a legacy to an infant, it could not be 
ſafely paid, and therefore could not bear intereſt ; to 
which it was anſwered by the chief baron, that it might 
be ſafely paid into the hands of an infant, having proper 
evidence of the payment, as in Wentworth's Executor 
313. And by Carter; it may be paid into the hands of 
the guardian, having evidence; but if he takes ſecurity 
from the guardian which ſhould prove. defective, there as 
he doth not rely on the ſecurity the law gives, he muſt 
depend on that taken at his peril. Select caſes in chancery. 
72. Bunhb. 240. 

M. 1733. Ferrers and Ferrers, The counteſs dowager 
of Ferrers was by ſettlement and will of her late huſband 
earl Robert, intitled to a jointure eſtate of 10001 a year, 
but was kept out of poſſeſſion by earl Waſhington, the 
ſon of earl Robert by a former venter ; and now inſiſted 
upon the arrears, and intereſt, from the time of her huſ- 
band's death; comparing it to the caſe of arrears of an 
annuity, or a rent charge, which are decreed to be paid 
with intereſt, By Talbot lord chancellor : The arrears 
of an annuity or rent charge are never decreed to be paid 
with intereſt, but where the ſum is certain and fixed; jo 

alle 
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ald Where there is either à clauſe of entry, or nomine 
pen, or ſome penalty upon the grantor which he muſt 
undergo; if the grantee ſued at law: and which would 
oblige him to come into this court for relief, which the 
court will not grant but upon equal terms, and thoſe 
can be no other but decreeing the grantor to pay the ar- 
rears, with intereſt for the time, during which the pay- 
ment was with-beld ; but intereſt for the rents and pro- 
fits of an eſtate was never decreed yet, the ſame being 
intirely uncertain. And tho' it may be ſaid, that the 
lady is intitled to an eſtate of 10001 a year, yet that is 
not ſufficiently certain; being only a perception of the 
profits of an eſtate, which are not to be paid at any one 
certain time, but only as the tenants of the land bring 
them in, ſortie at one time, ſome at another. Caſ. Talb. 2. 

7. M. 16 C. 2. Renneſey and Parrot. A legacy was Maintenance 
made payable at the age of twenty-one years. The le- eee. 
gatee by his guardian brought à bill againſt the executor allowed. 
for maintenance, ſuggeſting that he had none. The 
executor demurred; for that the plaintiff was under age, 
and the legacy was not payable till twenty-one, and there- 
fore no cauſe of ſuit, But the demurrer was overruled, 


| 1 Cha, Ca. 60. | 

. 1684. Barbw' and Grant. Upon a bill for 1001 
: legacy given to a child, the defendant inſiſted upon an al- 
8 lowance of 161 a year, for keeping the legatee at ſchool. 
0 It was objected, that only the bare intereſt of the money 
p ought to have been expended in his educa ion, and not 
f to have ſunk the principal, as in this caſe the defendant 
y had done, But the lord keeper thought it fit and reaſon- 
1 able to be allowed; and ſaid, the money laid out in the 
& child's education was moſt advantageous and beneficial 


for the infant, and therefore he ſhould make no ſcruple 
of breaking into the principal, where ſo ſmall a ſum was 
deriſed, that the intereſt thereof would not ſuffice to give 


— 
o 


1 the legatee a competent maintenance and education; but 
, in caſe of a legacy of 1000 | or the like, there it might 
$4 de reaſonable to reſtrain the maintenance to the intereſt 
4 of the money. 1 Vern. z55. hs 
7 But if the legacy is deviſed over, it ſeemeth to be 

otherwiſe; and that the court in ſuch caſe will not dimi- 


ni the principal, but only allow the intereſt thereof to 
tie firſt legatee, until the time that the legacy ſhall be- 
come payable. 1 Cha. Ca. 249. Leech and Leech, H. 26 
& 27 C. 2. Prec. Cha. 195. Brewin and Brewin. E. 
1702, 
12 E. 
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FE. 1722. Harvey and Harvey, The teſtator being 
ſeiſed of a real eſtate, and poſſeſſed of a perſonal eſtate, 
and having ſeveral children, deviſeth all his real and per- 
ſonal eſtate to his eldeſt ſon, charging the ſame with 
10001 a piece to all his younger children, payable at their 
reſpective ages of twenty one ; but in the will no notice is 
taken of maintenance for the younger children in the 


mean time. The younger children bring their bill, in 


order to recover intereſt, or ſome maintenance durin 
their infancy, Upon which, the maſter of the rolls de- 
creed, that the younger children ſhould recover mainte- 
nance, He obſerved, that theſe being veſted legacies, 
and no deviſe over, it would be extreme hard that the 


children ſhould ſtarve, when intitled to ſo conſiderable le- 


gacies, for the ſake of their executors or adminiſtrators, 
who in caſe of their deaths would have the ſaid legacies: 
That in this caſe, the court would do, what in common 
preſumption the father (if living) would and ought to 
have done, which was, to provide neceſſaries for his chil- 
dren: That 2 court of equity would make hard ſhifts 
for the proviſion of children; as where younger children 
were left deſtitute, and the eldeſt an infant, equity would 
make ſuch a liberal allowance to the guardian of the 
eldeſt, as that he might thereout be enabled to maintain 
all the children; and for the ſame reaſon, the court would 
likewiſe take a latitude in this caſe ; that ſince intereſt 


Was pretty much in the breaſt of the court, tho? the will 


were ſilent with regard to that, yet it ſhould be preſumed 
that the father, who gave theſe legacies, intended they 
ſhould carry intereſt, if the eſtate would bear it; for eve- 

ul ſuppoſe it to have been the intention of the 
father, that his children ſhould not want bread during 
their infancy: That for this reaſon it had been held, that 
tho' a legacy were deviſed over in caſe of the legatee's 
dying before twenty one, yet the infant legatee ought to 
have intereſt allowed him during his infancy, in order for 
His maintenance; with this difference only, that where 


the eſtate has appeared to be ſmall, the court, in whoſe 


diſcretion it always lies to determine the quantum of in- 


| tereſt, has ordered the lower intereſt: And it ſeemeth, 


that if one, not a parent, gives a legacy to an infant, 
payable at twenty one, without any deviſe over, and the 
infant has nothing elſe to ſubſiſt on; the court will order 
part of this legacy, in order to provide bread for the in- 
fant, to be paid preſently, allowing intereſt for the * 
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to the perſon paying it, out of the remaining principal; 
tho' this is done very ſparingly, 2 P. Will. 21. | 


8. Nov. 4. 1684. Palmer and Trevor. Morley deviſed Payment to a 


1001 to his daughter Eliz. Palmer, a feme covert, and ſeme covert. 


dies. The executor pays it to Elizabeth; who ſpends it 
in her own - maintenance, Her huſband ſues for it ; 
and the queſtion was, whether this was a good payment 
to the wife, it being in proof that at the time of making 
the will, Palmer and his wife lived apart, and the huſ- 
band did not allow her maintenance, and ſo it is a ſtrong 
preſumption that the deviſor intended this for her ſeparate 
uſe, By the lord keeper : If it had been ſo given in ex- 
preſs terms, the payment to her had been good ; but as 
it is, the huſband muſt have it decreed : he ſaid, that in 
caſe where a tenant paid his rent to his landlady, not 
knowing that ſhe was married, yet the huſband made him 
pay it over gain, and no help for it. Moreover, the will 
appointing the legacy to be paid within fix months after 
the teſtator's deceaſe ; the lord keeper decreed the huſ- 
band -intereſt from that time, but if no time limited no 
intereſt, 1 Vern. 261. | 


9. In the caſe of Grove and Banſan, M. 21 Charl, It Security to 


is ſaid generally, that an executor is not bound to pay a fund. 


legacy, without ſecurity to refund, in caſe there be a 
defect of aſſets. 1 Cha. Caſ. 149. | | 
And in the cafe of Noel and Robinſon, M. 1682, it is 
ſaid, that if they give ſentence in the eccleſiaſtical court 
for the payment of a legacy, a prohibition will lie, un- 
leſs they take ſecurity to refund in caſe of inſufficiency of 
goods to diſcharge debts, and the like ; for a diminution 
of legacies is to be made pro rata, if the teſtator's eſtate 
will not extend to pay them all. 2 Ventr. 358. 3 Bac. 
Abr. 483. Ayl. PA8X34 3. | 
And in a court of @pity, common juſtice will compel 
a legatee to refund, altho' no ſecurity hath been given for 


that purpoſe. 1 Vern. 93, 94. 
And by the lord chancellor Hardwicke, legatees are not 


obliged to give ſecurity to refund upon a deficiency of aſ- 
ſets. Tr, Ath. 491. | 
If the teſtator hath given bond with any perſon, for 


the payment of a debt after certain years to come, or for 


the performance of any covenants or contracts at a future 
day; altho' the executor in this caſe hath goods in his 
hands ſufficient to pay the legacies, yet if the faid ſum 


for which the teſtator was bound is not paid, or the ſaid 
| covenants be not fulfilled, in ſuch caſe, the executor for 


1 his 
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his indemnity may offer judicially the legacy upon this 
condition, that the legatary firſt give proper ſecurity to 
Keep him indemnified with reſpect to the debts and coye- 
nants aforeſaid, at leaſt proportionably, regard being had 
to the other legacies. Which if the legatary ſhall refuſe, 
the executor may leaye the ſame with the regiſter upon 
the ſaid condition. 1 Ought. 369, 370. 

The form of the ſecurity to be given as aforeſaid, may 
be this : b 

„ Know all men by theſe preſents, &c.“ (as in the 
common form of bonds.) 

„ Whereas E. F. late of—deceaſed, did on the—day 
« of—duly make and execute his laſt will and teſtament, 
<< and did therein amongſt other legacies give and be- 
« queath unto the abovebound A. B. the ſum of—and 
e therein and thereof did name ang appoint the above- 
named C. D. executor, who hath proyed the ſame in 
the conſiſtory court of—and taken upon himſelf the 


« execution thereof: And whereas the ſaid C. D.- hath 


at the requeſt of the ſaid-A. B. actually paid to him 
« the ſaid A. B. the whole legacy of—altho' there may 
<< be cauſe to apprehend a deficiency of aſſets for pay- 
« ment of the other legacies : The condition of this obli- 
« gation is ſuch, that if ſuch deficiency ſhall actually 
“ and bona fide happen, the ſaid A. B. his executors or 
« adminiſtrators, ſhall within—days next after requeſt 
« in that behalf to him made, refund and pay back unto 
6 him the ſaid C. D. his executor or executors, admini- 
« {trator or adminiſtrators, his or their rateable part or 


'* ſhare of ſuch deficiency, Then this obligation to be 


« void, otherwiſe of force,” 


* 


10. The ancient law was, that if a man bequeath 
201 to one, and 20l to another, and 291 to a third, and 
makes his executor and dies, having goods but to the 
value of 200 in all; of which goods the executor maketh 
an inventory : in this caſe he may pay which of the three 
he pleaſeth his whole legacy, and the other two are with- 
out remedy : or he may, if he pleaſe, pay every one of 
them a ratcable part: and in caſe the executor make no 
inventory, yet he is chargeable no further than the value 
of the goods; and fo if every legatary in ſuch caſe ſhould 
ſue him, they muſt prove ſufficiency of goods, or other- 
wiſe they ſhall get nothing, Curſ. 186. 

But Mr. Clark ſays (agreeable to the rule in the courts 
of equity) If after payment of the debts and funeral ex- 
pences there be not ſufficient for all the legataries, 1 

1 m 


Wins. Payment of legacies. 

muſt be a proportionable diſtribution according to the 
quantity of each legacy. 1 Ought. 366. | 

And Dr Swinburne ſays, If the executor do make an 
inventory according to the laws and ftatutes of this realm ; 
then he need not pay to any legatary his whole legacy, 
tho he be firſt named in the will, in caſe there is not ſufſi- 
cient to anſwer unto every legatary his whole legacy ; 
but may retain a rateable part or proportionable deduction 
from every legacy; ſaving in certain caſes : whereof one 
is, when ſome ſpecial thing is bequeathed, as the teſta- 
tor's ſignet, or his white horſe ; which ſpecial legacy (as 
ſome do deem) is to be fatished and paid wholly without 
diminution, in reſpect of any other general legacies, or 
of legacies which conſiſt in quantity. Another caſe is, 
when the father doth bequeath ſomething to his daughter 
for her dower, or towards her marriage. Another is, 
when the teſtator doth bequeath any thing in ſatisfaction 
or recompence of ſome injury by him done, or of goods 
evil gotten, For thoſe legacies are not to be diminiſhed 


by reaſon of other general legacies, or legacies conſiſting _ 


in quantity, which fhall remain wholly unſatisfied, ra- 
ther than thofe foreſaid legacies ſhall be diminiſhed ; and 
conſequently in theſe caſes, it is not in the power of the 
executor, to gratify any other legatary at his election. 
win. 227, 228. 

And he ſays further, that if the executor enter to the 
teſtator's goods, and will make no inventory thereof, 
then may every legatary recover his whole legacy at his 
hands; for in this caſe the law preſumeth, that there is 
ſufficient goods to pay all the legacies, and that the exe- 


cutor doth ſecretly and fraudulently ſubtract the ſame : 


whereas otherwiſe the executor is preſumed not to have 
any more goods which were the teſtator's, than are de- 
ſcribed in the inventory, the ſame being lawfully made, 
Swin. 228, 229. - 

And altho' the teſtator made no proviſion for refunding, 
yet the common juſtice of a court of equity will compel 
a legatee to refund; and it is certain that a creditor ſhall 
compel a legatee, and that one legatee ſhall compel an- 
other to refund, where there is a defect of aſſets. 1 
Vern, 94. | 

And even if one of the legatees get a decree for his le- 
gacy, and is paid, and afterwards a deficiency happens; 


the legatee who recoyered ſhall refund notwithſtanding. 
1 P. Will. 495. 


E But 
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But if the executor had at firſt enough to pay all the 
legacies, and afterwards, by his waſting the aſſets, occa- 
ſions a deficiency ; the legatee who has recovered his le- 
gacy, ſball have the advantage of his legal diligence, 
which the other legatees neglected by not bringing their 
ſuit in time. Id. 5 5 

And altho' a legatee ſhall refund againſt creditors, if 
there be not ſufficient aſſets to pay all the debts; and 
likewiſe againſt, legatees, where all of them have not an 
equal ſhare, in regard of aſſets falling ſhort ; yet it hath 
been ſaid, that an executor himſelf ſhall never bring a 
legacy back when he hath once aſſented to it, unleſs he 


paid the debts of the teſtator by compulſion. M. 1682. 


Noel and Robinſon. 1 Vern. go. 2 Ventr. 358. 

And the author of the Law of Executors ſaith ; that if 
an executor voluntarily pay a legacy, and afterwards debts 
appear, he cannot compel the legatee in equity to refund, 
Law of Ex. 186. 

But more particularly, the author of the Law of Teſ- 
taments obſerveth, that if an executor applies the aſſets in 
ſatisfaction of legacies, and afterwards debts appear «f 
which he had no notice at the time of paying the legacies, 
he. may compel the legatees to refund. 1 Ch. Ca. 136, 
So he may, if compelled by a decree in chancery to pay 
Jegacies : But if an executor voluntarily pays a legacy, 
and afterwards aſſets prove. deficient to pay the other le- 
gacies ; neither the executor nor any of the other lega- + 


tees ſhall compel ſuch legatee to refund. 2 Fern. 205. 


Law of Teft. 260, 261. 

But in the caſe of Neel and Robinſon before mentioned, 
it was ſaid by the lord chancellor to be a point not as yet 
determined, whether the executor himſelf, after he hath 
once voluntarily afſented to a legacy, ſhall compel the 
legatee to refund. 1 ern. 94. | 

And in the caſe of Davis and Davis, E. 4 G. On 2 
bill by an executor againſt a legatee, to refund a legacy 
voluntarily paid him by the executor, the aſſets falling 
ſhort to ſatisfy the teſtator's debts; it was decreed by vir 
Joſeph Jekyll, maſter of the rolls, that the defendant 
ſhould refund to the plaintiff; and that an executor may 
bring a bill againſt a legatee to refund a legacy volunta- 
rily paid him, as well as a creditor ; for the executor, 
paying a debt of the teſtator out of his own pocket, ſtands 


in the place of the creditor, and has the ſame equity 


againſt a legatee to compel him to refund, Viner. De- 
vile, Q. d. 35. : 
"up : 0 
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So where a ſpecific legacy is deviſed, the legatee muſt 
have it intire, though there are not ſufficient aſſets to pay 
the reſt of the legacies: But if 1001 is deviſed to one, 
and ſeveral money legacies to others, and the teſtator di- 
rects that the legacy of 1001 ſhall be paid in the firſt 
place; yet if the other legacies fall ſhort, the legatee of 
1001 muſt make a proportionable abatement of his lega- 
cy. H. 168 1. Brown and Allen. 1 Vern. 31. 

In the caſe of Oneale and Meade, H. 1720. A man 
ſeiſed of an eſtate in fee which he had mortgaged for 
5001, and alſo poſſeſſed of a leaſehold, deviſed the mort- 
caged eſtate to his eldeſt ſon in fee, and the leaſehold 
eſtate to his wife, and died, leaving debts which would 
exhauſt all his perſonal eſtate, except the leaſehold given 
to his wife. The queſtion was, whether there being (as 
uſual) a covenant to pay the mortgage money, the leaſe- 
hold premiſſes deviſed to his wife ſhould be liable to diſ- 
charge the mortgage. It was decreed by the maſter of 
the rolls, that as the teſtator had charged his real eſtate 
by this mortgage, and alſo ſpecifically bequeathed the 
leaſehold to his wife, the heir ſhall not diſappoint her 
legacy by laying the mortgage debt upon it, as he might 
have done had it not been ſpecifically deviſed ; and tho? 
the mortgaged premiſſes were alſo ſpecifically given to the 
heir, yet he muſt take them with their burden, as proba- 
bly they were intended; and that by this conſtruction, 
each deviſe would take effect: And that this reſolution 
did not in the leaſt interfere with the caſe of Clifton and 
Birt, M. 1720. (1 P. Will. 678.) becauſe in that caſe 
there was no mortgage. 1 P. Will. 693. 

And as there is a benefit to a ſpecific legatee that he 
ſtall not contribute, ſo there is a hazard the other way 
for inſtance, if ſuch ſpecific legacy, being a leaſe, be 
evicted, or being goods be loſt or burnt, or being a debt 
be loſt by the iniolvency of the debtor, in all theſe caſes 
the ſpecific legatee ſhall have no contribution from the 
other legatees, and therefore ſhall pay no contribution to- 
wards them. 1 P. Will. 540. a 

Alſo charities, tho' preferred by the civil law, yet they 
ought to abate in proportion. 2 P. Vill. 25. | 

And if the teſtator's perſonal eftate is not ſufficient to 
pay all legacies, the executors having legacies bequeathed 
them ſhall abate in proportion with the other legatees, 
even tho' the legacies be given them for their care and 
trouble, and not generally; for thoſe are only words of 
eourſe; and as they need not take upon them the _ 

unle 
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unleſs they pleaſe, they accept the legacies ſubject to that 
contingency. 2 P. Will. 25. Barnard. Cha. Rep. 48. 
In like manner land legatees and money legatees ſhall 


abate proportionably. 2 Cha. Ca. 155. 


If the executor hath only bad debts, he may offer to 
aſſign them to the legatee, and ſhall be quit. 1 Ought, 


379» 1. 


If a man by will gives a leaſe, or a horſe, or any ſpe. 
cific legacy, and leaves a debt by mortgage or bond in 
which the heir is bound; the heir ſhall not compel the 
ſpecific legatee to part with his legacy in eaſe of the real 
eſtate; for tho? the creditor may ſubject this ſpecific lega- 
cy to his debt, yet the ſpecific or other legatee fhall in 
equity ſtand in the place of the bond creditor or mort- 
gagee, and take as much out of the real aſſets, as ſuch 
creditor by bond or mortgage ſhall have taken from his 
ſpecific or other legacy. 1 P. Mill. 730. 

But if one owes debts by bond or mortgage, and de- 
viſeth his lands to another in fee, and leaves a ſpecific le- 
gacy, and dies, and the bond creditor or mortgagee comes 
upon the ſpecific legacy for payment of his debt; the 
ſpecific legatee ſhall not ftand in the place of the bond 
ereditor or mortgagee to charge the land : becauſe the de- 
viſee of the land is as much a ſpecific deviſee as the lega- 
tee of a ſpecifie leg cy; for it was as much the teſtator's 
intention that the deviſee ſhould have the land, as that 
the other ſhould have the legacy; and a ſpecific legacy is 
never broke in upon, in order to make good a pecuniary 
one. 3 P. IF ill. 324. 2 Salk. 416. 

But if a man, indebted by mortgage, deviſeth his lands 
to another in fee (after payment of his debts and funeral 
charges), and alſo doth bequeath divers pecuniary lega- 
cies, and the perſonal eſtate is not ſufficient to fatisfy both 


the legacies and the mortgage; in ſuch caſe, if the mort- 


gee ſhall not hold to the real, but ſhall fall upon the 
perſonal eftate, the legatees ſhall ſtand in his room for (0 


much out of the real eſtate, as he fhall take out of the 


perſonal ; that being a proper fund for their payment, 
Caf. Talb. 53. f 
So if a man give legacies to his daughters, charging 
his real eſtate with the payment thereof; and other lega- 
cies to his brother, without charging his real eſtate with 


the payment of theſe : if the daughters recover their le. 


ies out of the perſonal eſtate, then the brother fhall 
Rand in the place of the daughters, and take ſo much out 
of the land for his legacy, as the daughters had exhauſted 

out of the perſonal aſſets. 2 P. Vill. (619.) 
11. Where 


- 
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11. Where there are divers executors, and ſome of them Co-executor ày- 

ace dead, the legatary muſt ſue the ſurviving executors, yy — 

and not the executors or adminiſtrators of thoſe that are 

dead. And if all the executors are dead, he muſt ſue 

the executors or adminiſtrators of him that died laſt, and 

not the executors or adminiſtrators of the reſt : And the 

reaſon is, becauſe it is preſumed, that the goods of the 

deceaſed not adminiſtred by the other executors, remained 

with the ſurviving executor ; or if they did not, it was 

through his own default ; becauſe when the other execu- 

tors were dead, he might and ought to have proceeded — 

zpainft their executors or adminiſtrators for reſtitution of 

the goods not adminiſtred. 1 Ought. 364. | 


Il, Concerning the diftribution of inteflates 


effedls. 

; And herein, . 

. i, Of the tatutes of diſtribution. 

$ ü. Of cuſtoms in particular places. 

; iii, Of be cuſtom of the city of London in par- 

2 ticular. „ 

„ of tbe cum of the province of York. 

5 v. Of the cuſtom within the jrincipality of Wales. 

, i. Of the ſtatutes of diſtribution. 

| BY the 22 & 23 C. 2. c. 10. commonly called the 

1 ſtatute of diſtribution, it is enacted as followeth : 
dll ordinaries, as well the judges of the prerogative courts 

A Canterbury and York, as all other ordinaries and eccleſiaſti- 

al judges, and every of them, having power to commit ad- 


. mmſtration of the goods of perſons dying inteſtate, ſhall and 
0 may and are enabled to proceed and call adminiſtrators to ac- 
i unt, for and touching the goods of any perſon dying inte/late ; 
ad upon hearing and due conſideration thereof, to order and 
nate juſt and equal diſtribution of what remaineth clear (after 
al debts, funerals, and juſt expences of every ſort firſt allowed 
ad dedufted) among ft the wife and children, or childrens 
Wudren, if any ſuch be, or otherwiſe to the next of kindred to 


$ the dead perſon in equal degree, or legally repreſenting their 
all fucks pro ſuo cuique jure, according to the laws in ſuch 
out uſes, and the rules and limitations hereafter ſet dun; and 


th ſame diflributions to decree and ſettle, and to compel ſuch 
Kninifrators to obſerve and pay the ſame by the due _— 
: | is 
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his majeſiy's eccleſiaſtical laws : ſaving to every one ſuppoſing 1 
him or themſelves aggrieved, their right of appeal, as waz dl. ger 
ways in ſuch caſes _ ſ. 3. of « 
Provided, that this act, or any thing herein contained, ſþal ful 
not any ways prejudice or hinder the cuſtoms obſerved within one 
the city of London, or within the province of York, or other giv 
Places, having known and received cuſtoms peculiar to them; any 
but that the ſame cuſtoms may be obſerved as formerly, any wa) 
thing herein contained to the contrary notwithſtanding, f. 4, gea) 
And all ordinaries and other perſons by this act enabled ty tive 
make diſtribution of the ſurpluſage of the eftate of any perſn able 
dying inteſtate, ſhall diſtribute the whole ſupluſage of ſuch eftat chan 
or eftates, in manner and form following ; that is to fay, ant par 
third part of the ſaid ſurpluſage to the wife of the nteſlate, ena 
and all the reſidue by equal portions, to and among ſt the thil. ar 6 
dren of ſuch perſons dying inteſtate, and ſuch perſons as ligal . 
repreſent ſuch children, in caſe any of the ſaid children be then 
dead, other than ſuch child or children (not being heir at lau) the 
who ſhall have any eftate by the ſettlement of the inteſlats, w teſt 
ſhall be advanced by the inteſtate in his life time, by portin f 
or portions equal to the ſhare which ſhall by ſuch diftributim be ana 
allotted to the other children to whom ſuch diſtribution is to le had 
made: And in caſe any child, other than the heir at law, wh 4 
ſhall have any eſtate by ſettlement from the ſaid inteſtate, ar ſai 
ſhall be advanced by the ſaid inteſtate in his life time by portim tent 
ut equal to the ſhare which will be dus to the other chilirn tha 
by ſuch diſtribution as aforeſaid ;, then ſo much of the ſurplu- the 
ſage of the eflate of it inteſtate, to be diſtributed to ſuc ang 
child or children as ſhall have any land by ſettlement from tix of + 
inte/tate, or were advanced in the life time of the inteſtate, 
as ſhall make the ęſtate of all the ”=_ children to be equal as axy 
near as can be eſtimated : But the heir at law, notwithſtanding in 1 
any land that he ſhall have by deſcent or otherwiſe from the in- the 
te/tate, is to have an equal part in the diſtribution with the ri any 
of the children, without any conſideration of the value of the land 
which he hath by deſcent or otherwiſe from the inteſtate. ſ. 5; NA 
And in caſe there be no children, nor any legal repreſentative but 
of them; then one moiciy of {he faid e/tate to be allotted to tht wh 
wife of the inteſtate, the reſidue of the ſaid eflate to be din ma 
| buted equally to every of the next of kindred of the inteſtate, wiv * 
are in equal degree, and theſe who legally repreſent them. |. b. fr: 
Provided, that there be no repreſentations admitted ami thi 
collaterals, after brothers and ſiſters children. ſ. 7. pre 
And in caſe there be no wife, then all the ſaid eflate to be dif 
diſtributed equally to and amongſi the children. ſ. 7. | 
And in caſe there be no child, then to the next of kindred i » 


equal degree of or unto the inteſtate, and their legal repreſents: 


tives, as aforeſaid, and in no other manner whatſoever. 4, 
| 2 
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Provided alſo, and be it enafted, to the end that a due re- 
gard be had to creditors, that no ſuch diſtribution of the goods 
of any perſon dying inteſtate be made, till after one year be 
full expired after the inteſtatès death; and that ſuch and every 
ine to whom any diſtribution and ſhare ſball be allotted, ſhall 
give bond with ſufficient ſureties in the ſaid courts, that if 
debt or debts truly owing by the inteſtate ſhall. be after- 
wards ſued for and recovered, or otherwiſe duly made to ap- 
fear, that then and in every ſuch caſe he or ſhe ſhall reſpec- 
tively refund and pay back to the adminiſtrator his or her rate- 
able part of that debt or debts, and of the cofts of ſuit and 
charges of the adminiſtrator by reaſon of ſuch debt, out of the 
art and ſbare ſo as aforeſaid allotted to him or her, thereby to 
enable the ſaid adminiſtrator to pay and ſatisfy the ſaid debt 
ir debts ſo diſcovered after the diſtribution made as aforefaid. 
. 8 


Provided always, and be it enacted, that in all caſes where 
the ordinary hath uſed heretofore to grant adminiſtration cum 
teſtamento annexo; he ſhall continue ſo to do, and the will 
of the deceaſed in ſuch teflament expreſſed ſhall be performed 
and obſerved, in fuch manner as it ſhould have been if this act 
had never been made. ſ. . 

And by the 29 C. 2. c. 3. /. 25. for explaining the 
ſaid ſtatute, it is declared, that nothing therein Hall * 
tend to the eflates of feme coverts that ſhall die inteſtate, but 
that their huſbands may demand and have adminiſtration of 
their rights, credits, and other perſonal eſtates, and recover 
and enjoy the ſame, as they might have done before the making 
of the ſaid act. 

And by the 1 J. 2. c. 17. F after the death of a father 
axy of bis children ſhall die inteſtate without wife or children, 
in the life time of the mother; every brother and ſiſter, and 
the repreſentatives of them, ſhall have an equal ſhare with her, 
any thing in the ſaid act to the contrary notwithſtanding. 


Enabled to proceed to call adminiſtrators to account] At 
common law, no perſon at all had a right to adminiſter, 
but it was in the breaſt of the ordinary to grant it to 
whom he pleaſed, till the ſtatute of the 21 H. 8. was 
made, which gave it to the next -of kin; and if there 
were perſons of equal kin, which ever took out admini- 
tration was intitled to the ſurplus. And for this reaſon, 
this ſtatute of the 22 & 23 C. 2. was made, in order to 
prevent this injuſtice, and to oblige the adminiſtrator to 
Uſtribute, Tr. Ath. 459. i 


Of any perſn dying inteſtate] T. 8 17. Petit and Smith, 
Prohibition was granted to the delegates, to ſtay a ſuit 
3 there, 
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there, becauſe they compelled an executor to make diffi; 
bution of the ſurplus, he having 501 deviſed to him 4x x 
legacy; becauſe, there being a will, and an executor, the 
ſpiritual court cannot compel diſtribution, but only where 
the party dies inteſtate. E. Raym. 86. 

And in the caſe of the King and Sir Richard Rates, N. 
10 V. If an executor be ſued in the eccleſiaſtical coure 
to make diſtribution, he not being reſiduary legatee 
though that were allowed by the canon law, yet the 
king's bench would grant a prohibition to ſtay any ſuch 
ſuit ; for all ſuits for diſtributions were prohibited by the 
king's bench, until the ſtatute of the 22 & 23 C. 2. . 
10. made them lawful ; and they are only lawful' ſo fat 
as is warranted by that ſtatute, which is only in cafe of 
perſons dying inteſtate. L. Raym. 363. 

E. 3 G. 2. Hatton and Hatton. Strange moved for a 

hibition to the prerogative court, in a ſuit there inſti- 
tuted by the next of kin againſt the executor, to make dif. 
ttibution of the ſurplus, there being a ſpecific legacy to the 
executor ; for that altho* there have been variety of de- 
ciſions upon this point in' courts of equity, where they 
have ſometimes held the executor to be a truſtee for the 
next of kin as to the ſurplus, yet there was no inſtance 
of the ſpiritual court's judging. of a ttuſt, or ſetting up 
any intereſt contrary to the common law. He inſiſted, 
that in the caſe of a will the judge below is functus officio, 
when he hath granted probate, as to all purpoſes but cal- 
ling for an inventory according to the ſtatute of the 21 
H. 8. c. 5. And he cited the caſe of Petit and Smith, as 
reported in the 5 Mod. 247. where the teſtator gave 51 
to the executor, and the daughter cited him to make 
diſtribution, and a prohibition was granted. And in 2 
report of the ſame caſe in Comb. 378. it is ſaid by Holt 
chief juſtice, they never pretended to diſtribution in the 
caſe of an executor; and they only do it in the caſe of an 
adminiſtrator by virtue of the ſtatute ; and he denied the 


notion in 2 Inſt. 33. that executors muſt divide. Dr 


Sayer on the contrary endeavoured to maintain, that the 
ſpiritual court had concurrent juriſdiction with the court 
of chancery in this caſe, as well as in legacies; and in- 
ſiſted that this is a partial inteſtacy, as to the ſurplus. 
But the court was clearly of opinion, that the ſpiritual 
court could not intermeddle ; and ſaid, that in caſe of an 
inteſtacy, they uſed to be prohibited, as in Carter 125. 
1 Lev. 233. and that the ſtatute of diſtribution inlarged, 


and not barely confirmed their power, as appears by the 


hiſtory 
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kiſtory of that ſtatute in Raym. 496; &. And tlie rule 
for a prohibition! was made abſolute. And the court of- 
fered, that if the common lawyers on the doctor's fide; 
who were Nerve, Ler, and Fuxnterley, would ſay that 
thought there was any thing in' it, the plaintiff ſhou 
declare in prohibition 3+ but they deelined it. Str, 865. 

To erer and mate juſt and equal diſtribution] T. 10 N. 
Clerks and Cirle. Clerke died inteſtate. His wife took 
out letters of adminiſtration to him. Clerke, brother to 
the inteſtate, cited the defendant into the ſpiritual court, 
to make diſtribution of the inteſtate's eſtate. Fhe de- 
ſendant there ſuggeſts, that the brother hath goods of tlie 
inteſtate in his hands to the value of 2001. And upon 
this the ſpiritual court orders him to bring the 2001 into 
court, to the end it may be diſtributed. And for not 
bringing it in they excommunicate him. Upon whick 
he moves in the king's bench for a prohibition; and it 
was granted as to the whole proceſs that compelled him 
to bring in the 2001. For by the court; The ſpiritual 
court hath power to make diſtribution of the eſtate, when 
it is come in, but not to fetch it in; becauſe that is to 
hold plea of debt: but the ſpiritual court might refuſe in 
this caſe to proceed to the diſtribution, until the brother 
had brought in the 2001, but they cannot excommuni- 
cate him for not bringing it in. L. Raym. 585. 


Diſtributton) Where there is only one perſon that can 
take, the ſtatute: veſts the right in that perſon ; altho' in 


ſuch caſe it is not ſtrictly and literally a diſtribution. 3 
s P. Pill. 50. 5 


8 Shall not any ways prejudice or hinder the cuſtoms obſerved 
i within the city'of London, or within the province of York, 
lt ir ether places] Which cuſtoms will be conſidered in their 
ie order afterwards. 


One third part of the ſaid ſurpluſage to the wife of the in- 
tſtate] And this, it is ſaid, altho'*ſhe be a papiſt. For 
in the caſe of dying inteſtate, it is the act of the law. It is 
the legiſlator that gives theſe diſtributive ſhares to the 
widow and next of kin. It is a ſucceſſion ab inte/tats'to 
2 perſonal eſtate, ſimilar to a deſcent of land, where an 
beir, tho? a papiſt, if above the age of 18 years and 6 
months, may inherit. T. 1730. Davers and Dewes, 3 
P. Will. 48. 

By the ſame reaſon, it ſhould ſeem, that a: papiſt is 
capable of taking as tenant by the eurteſy, or tenant in 
Ger, bid. 49. in a note by the editor. | 
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The refidue—to and amongſt the children) An infant jy 
ventre Ja mere, at the time of the death of the father, waz 
rly, by the lord chancellor, to be intitled to a 
ſhare by the ſtatute of diſtribution ; for he is, in the eye 
of the law, a child, and ought to be provided for as well 


as the reſt. M. 1698. Ball and Smith, 2 Freem. 230, 


Other than ſuch child or children, not being heir at law] 
Altho' by this ſtatute the heir at law ſhall not abate, in 
reſpect of the land which he hath by deſcent or otherwiſe 
from the inteſtate; yet if he hath had any advancement 
from his father in his life time, otherwiſe than by land 
as aforeſaid, he ſhall abate for the ſame, in like manner 
as the other children. | 
In like manner it ſeemeth that cobeire/ſes ſhall bring to- 


gether into hotchpot, ſuch advancement (not being lands) 


as they ſhall reſpectively have received from their father, 
before they ſhall be intitled to receive their ſeveral diftri- 
butive ſhares ; agreeably to the general purport of the act, 
which is, evidently, to promote an equality as much as 
may be. 

Note, Littleton faith (1 Int. 176.) that hotchpet ſig- 
nifieth a pudding ; unto which his learned commentator 
aſſenteth : but this doth not explain to us the meaning of 
the word, but carries us further from it; for it doth not 


- import that kind of food -in general, but metaphorically 
ſuch only as is compounded of divers ingredients. Hatch 


is a Saxon word, not yet altogether out of uſe, and ſig- 
nifieth to ſhake: And pot is a word well known. And 
the compound hotch-pot is nothing but ſhaking things to- 
gether in an urn or other veſſel; and is eaſily transferred 
to a commixture of the childrens portions. And this is 
what by the civilians is called collatio bonorum, 


Heir at law] E. 5 G. 2. Pratt and Pratt at the rolls. 
Lord chief juſtice Pratt died ſeiſed of borough engliſh 
lands, leaving ſeveral children, And having made no 
\will, it became a point upon the ſtatute of diſtribution, 
whether the youngeſt ſon (to whom the lands deſcended 
by the cuſtom of borough engliſh) ſhould abate for theſe 

ered as an heir at law, who by 
the ſtatute is to have a diſtributive ſhare without any al- 
lowance for lands by deſcent. And it was ruled by vir 
Joſeph Jekyll, maſter of the rolls, that he ſhould allow 
for theſe lands. For he ſaid, the ſtatute only intended to 
provide for the heir of the family, who is the common 
law heir, and not for one who is only heir by cuſtom in 
ſeme particular places. Str. 935. | p 
| ut 
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But in the caſe of Lutwyche and Lutwyche, E. 1733. 
Thomas Lutwyche, eſquire, died inteſtate, poſſeſſed of a 
perſonal eſtate, and ſeiſed of a copyhold in fee, at Turn- 
ham Green, which was in the nature of borough engliſh. 
The queſtion was, whether the youngeſt ſon, upon whom 
the copyhold deſcended, ſhould have an equal ſhare with 
the other children of the perſonal eſtate, excluſive of the 
copyhold, or only ſo much as with that copyhold would 
make his portion equal to that of the other children. 
By Talbot lord chancellor : The heir at law is the eldeſt 
ſon, and not the heir in borough engliſh ; and the excep- 
tion in the ſtatute extends only to the eldeſt ſon. Vet 
nevertheleſs the youngeſt ſon, who is heir in borough 
engliſh, ſhall not bring the borough engliſh eſtate into 
hotchpot. There is no law to oblige him to do this, but 
only this ſtatute ; and there are no words in the ſtatute 
that require it : for the ſtatute ſpeaketh only of ſuch 
eſtate, as a child hath by ſettlement, or by the advance- 
ment of the inteſtate in his life time. And it vas de- 
creed, that the youngeſt ſon ſhould have an equal ſhare 
with the other children, without regard to the value of 
the borough engliſh eſtate, ? 

And the caſe of Pratt and Pratt came after this . caſe 
before the lord chancellor Talbot; and he reverſed the 
decree of the maſter of the rolls, and decreed agreeable to 
this caſe, Caf. Talb. 276. 


Who ſhall have any eſtate by the ſettlement of the inteflate, 
or ſhall be advanced by the inteſtate. in his life time] It hath 
been determined, that ſmall inconſiderable ſums, occa- 
ſionally given to a child, cannot be deemed an advancement 
or part thereof, Thus maintenance money, or allowance 
made by the father to his ſon at the univerſity, or in tra- 
elling, or the like, is not to be taken as any part of his 
advancement; this being only his education: and it would 
create charge and uncertainty, ta inquire minutely into 
ſuch matters. So, putting out a child apprentice, is no 
part of his advancement; for it is only procuring the 
maſter to keep him for ſeven years inſtead of the parent. 
Hender and Roſe, at the Rolls, T. 1718. But the father's 
buying an office for the ſon, tho' but at will, as a gen- 
tleman penſioner's place, or a commiſſion in the army, 
theſe are advancements pro tanto. Norton and Norton, 
M. 1692. By the lords commiſſioners. Razwlinſon and 
Hutchins, 3 P. Will. 317. 

Alſo a proviſion made by a marriage ſettlement, aitho” 
tis in nature of a purchaſe, yet is ſuch an advance- 
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ment, as that a child claiming a diſbributive ſhare ſhall 
firſt bring the ſaid advancement into hotchpot, As in the 


caſe of Phyney and Phyney, H. 1708. The father, on 


his ſon's marriage, covenanted in caſe of a ſecond mar- 
riage, to pay to the firſt ſon by the firſt wife 500]. 
There was a ſon, and ſeveral other children of the firſt 
marriage. The father of theſe children died inteſtate, 


By the court: The heir muſt bring the 5001 into hotch- 


pot, altho* in nature of a purchaſer under a marriage 
ſettlement. 2 Vern. 638. 

So in the caſe of Edwards and Freeman, M. 1727. 
Before King lord chancellor, aſſiſted by Raymond chief 
juſtice, and the maſter of the rolls, and Price and Forte- 
ſcue juſtices, Mr. Freeman, on his marriage, entred into 
articles, in conſideration of the ſaid marriage, and of 
40001 portion, to ſettle an eſtate to raiſe portions for daugh- 
ters, in caſe there were no ſons, that is to ſay, if but one 
daughter the ſum of 50001, if two or more then the ſum 
of 60001 equally amongſt them, to be paid at their re- 
ſpective ages of 18 years, or days of marriage, which 
{ſhould firſt happen: and Sol a year maintenance in the 
mean time to each daughter. The marriage took effect; 
and they had iſſue one daughter only, and no ſon. Then 
the wife dies. Afterwards Mr Freeman married a ſecond 
wife; and had by her a ſon and a daughter; and died 
inteſtate, leaving a perſonal eſtate to the amount of 


20000]. The daughter by his firſt wife, at that time, 


was about 12 years of age; and ſome time after, married 
'the plaintif Mr Edwards: And they brought their bil}, 
to have an account of the perſonal eſtate of Mar Freeman, 
and their diftributory ſhare thereof. And the only queſ- 
tion was, whether this 5000! ſhould not be looked upon 
to be ſo far an advancement of the plaintiff the wife of 
Mr Edwards, that if ſhe would have any farther ſhare of 
her father's perſonal eftate, they muſt bring this 5000! 
into hotchpot. For the plaintiffs it was argued, that 
they were intitled to a diſtridutory ſhare, without regard 
to this 5000], which was no advancement, either within 
the words or meaning of the act, which intended only an 
advancement of children after they are in being, and 
when they are about being married or diſpoſed of in the 
world ; but this, if any, was an adyancement long be- 
fore the plaintiff was born, and when it was wholly un- 
known. and uncertain whether there ever would be ſuch 
a daughter : That it was likewiſe contingent- and un- 
certain, after ſhe was born, whether ſhe would ever be 
intitled to this fortune or not; for if ſhe had died buy 
| | 


=, TT 7 T.... ĩ 1 ESRC 


Mils. Diſtribution: 


18 or marriage, it would hays ſunk into the inheritance, 
for the benefit of the heir ; and ſhe was but 12 years of 
age at the time of her father's death, and thereſore might 
have died before ſhe was intitled to this 50001: That the 
ſtatute muſt operate, either at the time of the father's 
death, or within a year after at furtheſt; but in this 
caſe the plaintiff was not intitled to her 50001, either 
in her father's life time, or within a year after; and the 
diſtribution was not to wait, till it ſhould appear whe- 
ther ſhe would attain 18 or be married: That this 50col 
was not a voluntary proviſion moving from the father, 
but the plaintiff was a purchaſer thereof, in conſideration 
of her mother's portion ; and ſuppoſe a child had money 
of his own, and agreed with his father, in conſideration 
thereof, to have a portion from his father, after his death; 
or if a collateral relation had purchaſed ſuch a portion 
from the father for his child, certainly this would not 
be an advancement; and the intent of the ſtatute was, 
to make them all equal out of the father's perſonal eftate, 
not out of what was purchaſed for them by others, or by 
the mother, as in this caſe. On the other ſide, it was 
argued for the defendants, that the 50001 thus provided 
for by the ſettlement, was an advancement within the 
meaning of the ſtatute; which appears throughout to in- 
tend and preſerve an equality between the children: That 
the ſtatute makes no diſtinction, whether it was a voluntary 
proviſion of the father, or aroſe from the contract of the 
parties; and a child provided for either way, is provided 
for; and it js not like the caſes put, where a child, 
either with his own or a relation's money, purchaſes an 
eſtate, or a ſum of money from the father, but a direct 
ſale, as much as it would have been to any ftranger ; 
That this portion, tho? not payable till after the father's 
death, was neyertheleſs a proviſion for her by him, in his 
life time, as the a& ſpeaks; as the principal part of 
it, to wit, the ſecurity, was Executed by him in his 
life time; and as he was not at liberty to controul it ; 
and ſuppoſe he had given ſuch a portion payable at his 
death, this would certainly have been a good proviſion 
within the Katute ; and here the portion is payable as 
ſoon as poſſibly it can be wanted, namely, at 18 or mar- 
rage, and a maintenance of 801 a year in the mean time; 
and tho? it is true, that a portion out of lands ſinks in 
the inheritance, if the party dies before it becomes pay- 
able, which if it were a perſonal eftate it would not, yet 
that is not material here, ſince the ſtatute makes no diſ- 
linction whether the portion is payable out of the real or 
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perſonal eſtate ; That if a bill had been brought imme. 
diately after the father's death for a diſtribution, there 
could be no inconvenience in ſetting apart a ſum to an- 
ſwer the contingency, when it ſhould happen, no more 
than in the caſe of debts, which is every day done; and 
there are ſome whoſe eſtates are not got in till ſeveral 
years after their deaths; and a diſtribation may very pro- 
perly be made thereof from time to time, as they come in, 
—And the court were all clear of opinion, that this was 
an advancement by the father in his life time, within the 
meaning of the ſtatute tho* contingent and future, ſo that 
the could not have that and her diſtributory ſhare like- 
wiſe, And the maſter of the rolls ſaid, that the civil 
taw made no difference between a real and perſonal eſtate, 
but only moveable and immoveable; and the words of 
the act, which ſpeak of a proviſion made by the father 
in his life time, are very proper to diſtinguiſh between 
that and a provifion made by his will. And the chief 
juſtice ſaid, ſuppoſe the father had left but 20001 perſo- 
nal eſtate, it would be extremely hard, that the eldeſt 
daughter ſhould have her 50001, and a ſhare of the 20001 
alſo. And the lord chancellor ſaid, he thought any ſet- 
tlement in or out of lands, either by annuity, rent, or 
portion, would be a proviſion within the ſtatute ; and 
that ſuch proviſion might be valued and brought into the 
collatio bonorum, if they think it worth their while; that 
the 5000 l, whether called contingent or not, is an in- 
tereſt, and ſuch a one as would happen within a reaſon- 
able time, to wit, fix or ſeven years after the father's 
death ; that the diſtribution muſt be made as the eſtate 
ſtands at the father's death, and the parties are to give 
bond to refund, if debts afterwards appear ; and future 
debts due to. the inteſtate muſt be diſtributed as they can 
be got in; that here the contingency has happened, and 
the is now at liberty to ſay, whether ſhe will ſtick to 
that proviſion, or bring it into the computation of collatio 
bonorum, in order to have an equal ſhare with the reſt. 
But as to the 801 a year maintenance, that is not to be 
brought in, being only for the education and mainte- 
nance of the daughter, which the parents were beſt 
Judges of, —And accordingly the decree was pronounced. 
I Abr. Eg. Caf. 249. 

So in the caſe of Lhyd and Twitham, H. 1715; the 
lord chancellor Cowper was of opinion, that the word 


Fportiun in the ſtatute, with reſpect to younger children, 


includes an eſtate in land as well as in money; and that 
this 


WHILS. Diftribution. 

this land, in the computation of the eftate to be diſtri- 
' buted, is to be added to, and computed with the other parts 
of it: but with reſpe& to the eldeſt ſon, whatever land 
came to him from his father, by deſcent, or otherwiſe ; 
he is to have his ſhare, without any conſideration of the 

value of ſuch land. Finer. Executors. [Z. 10.] 3. 
So if the father ſettles a rent out of his lands upon a 
younger child, this is an advancement. 2 P. Will. 441. 
Likewiſe if the father by deed ſettles an annuity upon a 
child, to commence after his death; this is an advance- 
ment pro tanto: and by the ſame reaſon, a reverſion ſet- 
tled on a child, as it may be valued, is an advancement 

alſo. 2 P. Will. 442. 

But whatever a child receives out of the mother's eſtate, 
it is ſaid, ſhall not be brought into hotchpot. As in the 
caſe of Holt and Frederick, T. 1726. A man married, 
and had three children, two ſons and a daughter. His 
wife ſurvived him; and having, out of her own eftate, 
given 10001 to her daughter in marriage, died inteſtate, 
leaving thoſe- three children. The queſtion was, whe- 
ther the daughter, who had received this 10001, ought 
to bring it into hotchpot, before {ſhe ſhould receive any 
further ſhare of her mother's perſona] eſtate, The lord 
chancellor King ſaid, it weighed with him, that the act 
of diſtribution was grounded upon the cuſtom of London, 
which never affected a widow's perſonal eſtate z and that 
the act ſeems to include thoſe within the clauſe of hotch- 
pot who are capable of having a wife as well as children, 
which muſt be huſbands only. And ſo in this cafe (tho' 
without much debate) his lordſhip ruled, that the daugh- 
ter ſhould not bring the 10001, which ſhe had received 
in her mother's life time, into hotchpot. 2 P. ill. 
356. | 
And if a child who has received any advancement from 
his father ſhall die in his father's life time, leaving chil- 
dren; ſuch children ſhall not be admitted to their father's 
diſtributive ſhare, without - bringing their father's ad- 
vancement into hotchpot: As in the caſe of Proud and 
Turner, M. 1729. A' father had ſeveral children, and 
in his life time advanced in part one of them, The child 
thus advanced in part died'in his father's life time, leaving 
iſſue. Afterwards the father died inteſtate, poſſeſſed of a 
conſiderable perſonal eftate, It was ruled, that the iſſue 
of the dead child muſt bring into hotchpot what their 
father received in part of advancement, as he, if living, 
muſt haye done; in regard the iſſue ſtands in the place 
| PU 3 and 
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and ſtead of the father, claims under him, and cannot be 
in a better condition than the father if living would have 
been, and had claimed his diſtributive ſhare. 2 P. Will, 
60. | | 
; And the reaſon is, becauſe ſuch children do not take 
in their own right, but as repreſenting their father de- 
ceaſed, —But whether thoſe grandchildren, having been 
advanced ſome more ſome leſs by their father in his life 
time, ſhall bring their ſeveral advancements into hotch- 
pot one with the other, before they ſhall diſtribute their 
deceaſed father's ſhare of their grandfather's perſonal 
eſtate, doth not appear to have been determined. If their 
father alſo died inteſtate, then it ſeemeth that they ſhall 
be required to bring into hotchpot; for in ſuch caſe they 
take, not from their grandfather, but from their father ; 
and this brings it within the general rule aforegoing. 
But where there are only grandchildren, their fathers 
or mothers reſpectively having died in the life time of 
their grandfather; in ſuch caſe, they take in their own 
right, and not by repreſentation of their father or mother 
deceaſed, Whether thefe alſo ſhall bring into hotchpot, 
either all together, or thoſe deſcended from the fame 
ſtock amongſt themſelves reſpectively, may upon the like 
grounds be matter of doubt. But it feemeth that this 
caſe is farther off from the rule than the former, For 
here they do not take by repreſentation, but each in his 
own right. And the ftatute doth not ſeem to require 
that the collatio bonorum ſhall extend further than to 
children, or the 6s TIT of ſuch children : In like 
manner as the cuſtom of London doth not extend to 
83 (as will appear afterwards) ; ſo neither 
oth the cuſtom of the province of York. 
A doubt likewiſe may ariſe, and the ſolution thereof will 
be the fame, where a grandchild hath received ſome ad- 


vancement, not from his father, but from his grandfather; 


whether or no ſuch grandchild ſhall bring his ſaid advance- 
ment into hotchpot with the brothers and fifters of his 
father deceaſed. The grandchild in this caſe taketh not 
in his own right, but as repreſentative of his father ; and 
therefore, as it ſeemeth, ſhould not bring his own por- 
tion, but only his father's portion, into hotchpot—But 
concerning theſe points, no adjudication hath occurred. 


By portion not equal to the ſhare which will be due to the 
other children] A child partly advanced ſhall bring in its 
advancement only amongſt 'the other children ; but the 
wife ſhall have no advantage of it. H. 1701. Ward and 
Lant, Prec, Cha, 182, 184, 7 
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To every of the next of kindred to the inteſtate, who are in 
ttial degree] Here it is very material to inquire, who are 
theſe next of kindred in equal degree. For the perfect un- 


derſtanding whereof, it is to be obſerved, that kindred - 


are diſtinguiſhed either by the right line, or by the colla- 
tral : The right line is of parents and children, compu- 
ting by aſcendents and deſcendents : The collateral line is 
between brothers and ſiſters, and the reſt of the kindred 
among themſelves. Ayl. Par. 327. 

And foraſmuch as proximity between two perſons pro- 
ereds either from this, that they are deſcended one from 
the other (which makes the connexion between aſcendents 
and deſcendents), or from their being both deſcended of 
one and the ſame perſon (which makes that of collate- 
rals); we judge therefore of the proximity between two 
perſons, by the number of generations which make both 
the one and the other of the ſaid connexions. And theſe 
generations are called degrees, by which we ſtep from one 
perſon to another, in order to make the computation of 
their kindred, in the manner hereafter explained. x Strab. 
Dm. 631. 

Thoſe of the right line are reckoned upwards, as pa- 
rents; or downwards, as children : thoſe of the collate- 
ral line are reckoned e tranſverſo or ſide- ways, as brothers 
and ſiſters, uncles and aunts, and ſuch as are born from 
them. Ayl. Par. 327. 

And there is no difference between the civil and canon 
law in the aſcending and deſcending line ; but every ge- 
neration, whether aſcending or deſcending conſtitutes a 
different degree: Thus the father of John is related to 
him in the firſt degree, and ſo likewiſe is his ſon ; his 
grandfather and grandſon in the ſecond ; his greatzrand- 
father and greatgrandſon in the third. This is the only 
natural way of reckoning the degrees in the direct line, 
and therefore univerſally obtains, as well in the civil and 
tunen, as in the common law. Blackſt. Deſcents. 8. 

But there is a difference in reckoning the collateral line. 
Thus, if we would know in what degree of collateral 
kindred two perſons ſtand according to the civi] law; we 
muſt begin our reckoning from the one of them, by 
aſcending to the perſon f 
and then by deſcending to the other to whom we do 
count, and it will appear in what degree they are: For 
example, In brothers and ſiſters ſons ; take one of them, 
and aſcend to his father, there is one degree ; from the 
father to the grandfather, that is the ſecond degree ; then 


U 4 deſcend 


om whom both are branched, 
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deſcend from the grandfather to his ſon, that is the third 
degree; then from his ſon to his ſon, that is the fourth 
degree. 1 IAI. 23. | | 
But by the canon law, there is another computation 

For the canoniſts do ever begin from the ſtock, namely, 
from the perſon of whom they do deſcend, of whoſe diſ- 
tance the queſtion is: For example, if the queſtion be, 
In what degree the ſons of two brothers ſtand by the 
canon law, we mult begin from the grandfather, and de. 
ſcend to one fon, that is one degree; then deſcend to his 
ſon, that is another degree ; then deſcend again from the 
grandfather to his other ſon, that is one degree; then de- 
icend to his ſon, that is a ſecond degree, So in what 
degree either of them are diſtant from the common ſtack, 
in the ſame degree they are diſtant between themſelves. 


And if they be not equally diſtant, then we muſt obſerve 


another rule, viz. in what degree the moſt remote is di- 
{tant from the common ſtock, in the ſame degree they are 


_ diſtant between themſelves ; and ſo the moſt remote makes 


the degree. 1 l. 24. 

Collateral kinſmen agree with the lineal in this, that 
they deſcend from the ſame ſtock or anceſtor; but they 
differ in this, that they do not deſcend from each other, 
Collateral kinſmen then are ſuch as lineally ſpring from 
one and the ſame anceſtor, who is the /ttrps, root, or 
common ſtock, from whence theſe relations are branched 
out, As if John has two ſans, who have each a nume- 
rous iſſue; both theſe iſiues are lineally deſcended from 
John as their common anceſtor ; and they are collateral 
kinſmen to each other, becauſe they are all deſcended 
from this common anceſtor, and all have a portion of his 
blood in their veins, which denominates them conſanguinci. 
Blackſt. Deſc. 9, 10. 

And the very being of collateral conſanguinity conſiſts 
in this deſcent from one and the ſame common anceſtor. 
Thus John and his brother are related ; why ? becauſe 
both are derived from one father: John and his firſt cou- 


ſin are related; why? becauſe both deſcend from the 


ſame grandfather : And his ſecond couſin's claim to con- 
ſanguinity is this, that they both are derived from one 
and the ſame greatgrandfather. In ſhort, as many an- 
ceſtors as a man hath, ſo many common ſtocks he hath, 
from which collateral kinſmen may be derived. And as 
we are taught by holy writ, that there is one couple of 
anceſtors belonging to us all, from whom the whole race 
of mankind is deſcended; the obvious and undeniable 

| conſequence 
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to each other. Id. 10, II. 
The different manner of calculating the degrees, m 
perhaps be better apprehended by the following table : 


and the figures at the bottom, expreſs the degrees by the 
canon law. 8 | | 


=, 
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conſequence is, that all men are in ſome degree related 


Wherein it is to be obſerved, that the numeral roman 
ſetters at the top, expreſs the degrees by the civil law; 
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And here it is evident; that the degrees in the 
jng and a/cendeng lines are by both laws the ſame. Thus 
the ſon is in the firſt degree, the grandſon in the ſecond, 
and the greatgrandſon in the third, by both laws, in rhe 
ſending line. So the father is in the firſt degree, the 
father in the ſecond, and the gteatgrandfather in the 
third, and fo on, by both laws, in the aſcending line, 
But in the collateral line the calculation is different. 
Thus the couſin german is in the fourth degree by the 
cvil law, and in the ſecond degree by the canon liv, 
For by the civil law, we aſcend firſt to the father, which 
is one degree; from him to the common anceſtor the 
grandfather, which is the ſecond degree; from the grand- 
father we deſcend to the uncle, which is the third degree z 
and from the uncle to the coafin german, which is the 
fourth degree. But by the canom law, we begin at the 
common anceſtor the grandfather, and reckon dowh- 
wards from him to the father, which is one degree; from 
the father to the inteſtate is the ſecond degree: (6, on 
the other ſide, from the prandfather to the untle is the 
frſk degree; and from the uncle to the couſin german is 
the ſecond degree: And by what degree they art diſtant 
from the common anceſtor, by the. ſame degree they are 
diſtant from each other, that is, in the ſecond canonical 
degree, —9So0 in reckoning to the ſon of the nephew, or 
brother's grandſon: By the civil law, we afcend t6 the 
father, which is one degree; from the father, we deſcend 
to the brother, which is the ſecond degree; from the bro- 
ther to the nephew, which is the third degree; and From 
the nephew to the fon of the nephew, which is the fourth 
degree, But by the canon law, we begin at the commen 
anceſtor the father, and reckon down from him to the 
imeſtate, which is one degree: Then, on the other fide, 
from the ſame common anceſtor the father to the brothet 
i one degree; from the brother to the nephew is the ſe« 
cond degree; and from the nephew to the ſon of the ne- 
he w is the third degree: And by the rule before laid down, 
in what degree the further of them is diſtant from the com- 
mon anceſtor, in the ſamt degtre they are diſtant from 
each other 3 fo that here the iateſtate and the ſon of his 
nephew, or brother's grandſon, are diftant by the canon 
law in the third degree of kindred. , | 
And the reaſon of the different methods of computing 
the degrees of conſanguinity in the collateral line, be- 


tween the civil law on the one hand, and the canon law 


en the other, ſeemeth to be this: The civil law regards 
conſanguinity 
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conſanguinity principally with reſpect to ſucceſſions, and 


therein very naturally conſiders only the perſon deceaſed 
to whom the relation is claimed; it therefore counts tho 
degrees of kindred according to the number of perſons 
through whom the claim muſt be derived from him, ang 
makes not only the ſon of his nephew, but alſo his cou- 
fin german, to be both related to him in the fourth de- 


gree, becauſe there are three perſons between him and 


each of them. The canon law regards conſanguinity 
principally with a view to prevent inceſtuous marriages, 
between thoſe who have a large portion of the ſame blood 
running in their reſpective veins ; and therefore looks uy 
to the author of that blood, or the common anceſtor, 
reckoning the degrees from him: fo that the ſon of the 
nephew is related in the third canonical degree to the 


perſon propoſed, and the couſin german in the ſecond; 


the former being diſtant three degrees from the common 


anceſtor, and therefore deriving only one fourth of his 


blood from the ſame fountain with the perſon propoſed; 
the latter, and alſo the perſon propoſed, being each of 
them diſtant only two degrees from the common anceſtor, 
and therefore having one half of each of their bloods the 
fame. Blackft. Deſc. 41, 42. 

For perſons deſcended from one common anceſtor, in 
the firſt degree, have the whole blood of their ſaid com- 


mon anceſtor ; in the ſecond degree, they have but half 


the blood of the ſaid common anceſtor; in the third de- 
gree, they have but half of that half, that is, one fourth; 
in the fourth degree, only half of that fourth, that is, one 
eighth; in the fifth degree, one ſixteenth ; and ſo on in 
infinitum. | 

The common law regards conſanguinity principally 
with reſpect to deſcents; and having therein the ſame ob- 
ject in view as the civil, it may ſeem as if it ought to pro- 
ceed according to the civil computation. But as it allo 
reſpects the purchaſing anceſtor, from whom the eſtate 
was derived, it therein reſembles the canon law, and 
therefore counts its degrees in the ſame manner. Indeed 
the deſignation of perſon, in ſeeking for the next of kin, 
will come to exactly the ſame end (tho? the degrees will 
be differently numbered) which ever method of compu- 
tation we ſuppoſe the law of England to uſe ; fince the 


. right of repreſentation in the deſcent of real eſtates (of 


the father by the ſon, and ſo on) is allowed to prevail in 
infinitum. This allowance was abſolutely neceſſary, elſe 
there would haye frequently been many claimants in — 

| actly 
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atly the ſame degrees of kindred, as (for inſtance) un- 
cles and nephews, of the deceaſed ; which multiplicity, 
tho" no inconvenience in the Roman law of partible in- 
heritances, yet would have been productive of endleſs 
confuſion, where the right of ſole ſucceſſion, as with us, 
« eftabliſhed. The iſſue or deſcendents therefore of the 
brother of John, are all of them in the firſt degree of 
kindred, with reſpect to inheritances, as their father when 
living was; thoſe of his uncle in the ſecond; and ſo on; 
and are called to the fucceſſion in right of ſuch their 
repreſentative proximity. 

The right of repreſentation being thus eſtabliſhed, the 
rale with regard to the deſcent of real eſtates amounts 
to this; that, on failure of iſſue of the perſon laſt ſeiſed, 
the inheritance ſhall deſcend to the iſſue of his next im- 
mediate anceſtor, Thus if John dies without iſſue, his 
eſtate ſhall deſcend to his brother, who is lineally de- 
ſcended from his next immediate anceſtor, their father. 
On failure of brethren, or ſiſters, and their iſſue, it ſhall 
deſcend to the uncle of John, the lineal deſcendent of 
their common anceſtor, the grandfather; and fo on. 
Nacht. Ibid, * | 

But this repreſentation in infinitum amongſt collaterals, 
is not admitted in the ſucceſſion to perſonal eſtate, the 
ame being reſtrained and limited by the ſtatute, (as will 
appear afterwards ). 

In the caſe of Wingate and Fitch, M. 21 Ja. Admini- 
ration upon the ſtatute of Hen. 8, was granted to the 
brother of the half blood. The brother of the whole 
blood appealed to the delegates, alledging that he was 
nearer of kin by the eccleſiaſtical law ; and the delegates 
nclining to repeal the adminiſtration, and to grant it to 
the brother of the whole blood, a prohibition was granted 
to try the matter thereupon by the common law : for this 
being ordained by ſtatute, it was ſaid, that it ought to 
1 according to the common law. 2 RolPs 

r. 30g. 

And A the caſe of Blackborough and Davis, E. 13 V. 
Holt chief juſtice ſaid, that the conſtruction of the ſta- 
tute of diſtribution, on the proximity of degrees, muſt 
be according to the common law. 12 Mod. 616. 

But the more modern caſes ſeem to ſuppoſe, that the 
ſaid ſtatute, being made in an eccleſiaſtical matter, ſhall 
be conſtrued according to the rules of the civil law. 

Upon which account, the learned Dr Harris obſerves, 
that the three firſt chapters of the 118th Novel of Juſti- 

nian, 
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nian, deſerve the reader's attentive conſideratian; not 20 
only becauſe they contain the lateſt policy of the civil and 
law, in regard to the diſpoſition of inteſtates eſtates , yy deſc 
becauſe they are the foundation of our ſtatute law in this 0 
reſpect. And they axe {till (he ſays) almoſt of continual law 
uſe, by being the general guide of the courts in England ſtoc 
which hold cognizance of diftributians, in all thoſe caſes eſta 
concerning which our own Jaws have been either ſilent, capi 
ar not ſyfficiently expreſs. Harr. Tuſtin, ad finem. drer 
And therefore it is judged requiſite to inſert the (aid by 
three chapters here at length, and in the progreſs to ob- of 1 
ſerve what alterations have been made by the ſtatute afere- eſta 
ſaid, and by the other Jays of this realm, and how far her: 
the ſaid Novel with reſpect to this matter ſeemeth to be cou 
ſtill a rule and direction. | ap 
vin 1 | - 

| | | a C( 
"CHAPTER THE FIRST, 0 
Of” the ſucceſſion of DESCENDENTS, o- 

| all 

F « perſon dieth inteſtate,” leaving a deſcen- WW i= 
« | dent of either ſex, or of whatſoever degree; | 
« ſuch deſcendent is to be preferred to all aſcen- ku 
« dents and collaterals. And if any of the deſcen- ba 

. < dents of the deceaſed fhould die, leaving ſons or Will ce. 
daughters or other deſcendents, they fhall ſucceed bar 
ein the place of their parent, and ſhall be intitled on! 
* to the ſame ſhare of the inteſtate's eſtate, which cut 
their parent would have had if ſuch parent had WW We 
lived. And this kind of ſucceſſion is termed a un 
„ ſucceſſion in ſtirpes; for in the ſucceſſion of de- bo 
“ ſcendents we allow no priority of degree, but 5 
admit the grandchildren of any perfon by a de- | 
< ceaſed fon or daughter to be called to inherit that WW ty 
<< perſon together with his ſons or daughters, with- m; 
e out making any diſtinction between males and fe. tat 
males, or the deſcendents of males and females.” d 


And what the civil law diſtributes in this manner a- 
mongſt the children and other deſcendents, the ſtatute 
clearly enough apportioneth amongſt them, taking in to- 
gether with them the wife of the deceaſed where there 1 
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2 wife ſurviving. And herein the civil, canon, common, 
and ſtatute laws do all agree, in giving this preference to 
deſcendents, . excluſive of all aſcendents and collaterals. 

Only with reſpect to grandchildren, theſe by the civil 
law, even when alone, altho' they deſcend from various 
focks, and are unequal in their numbers, will take the 
eſtate of their deceaſed grandfather per ftirpes, and not per 
capita 3 as ſuppoſe a man ſhould die, leaving grandchil- 
dren by three different ſons, already dead, to wit, three 
by one ſon, fix by another, and twelve by another, each 
of theſe claſſes of grandchildren would take a third of the 
eſtate, without any r to the inequality of the num- 
ders in each claſs. But as to this point in England, the 
courts in which diſtributions are cognizable, will order 
the diviſion of an eſtate in ſuch caſe to be made per capita; 
and this, partly from a motive of equity, and partly from 
2 conſideration of the intent of the ſtatute, which directs 
an equal and juſt diſtribution : and when the act mentions 
repreſentation, it muſt be underſtood to refer to it, in 
thoſe caſes only, where repreſentation is neceſſary to pre- 
vent excluſion, but not to refer to it in thoſe cafes, where 
all the claimants are in equal degree, and therefore can 
take each in his own right, Harr. Juſt. ibid. 

And if in the caſe of the ſucceſſion of a father, who 
leaves behind him one or more children, his widow. ſhould 
happen to be big with child, the child in the mother's 
womb would be reckoned among the children of the de- 
ceaſed, And if the other children ſhould proceed to a 


ed partition of the eſtate, it would be neceſſary to lay aſide 
led one ſhare for the child that is to be born, and to name a 
ich curator to it, who may take care of its intereſt ; unleſs 
nad they ſhould think it more convenient to delay the partition 
d a until the birth of the child, either by reaſon of the un- 
de certainty whether the child will be born alive or not, or 
we becauſe it may happen that there may be more children 


e than one of this birth. 1 Strah.. Dom. 624. 

ws But this proviſion is rendred more cifeCtual by the ſta» 
hat tute aforeſaid, which requires that no diſtribution ſhall be 
made till after the expiration of one year from the inteſ- 
fe 10 death, within which time ſuch child or children will 
- ks & Dorn, | | | | 
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CHAPTER Tux SECOND, 
of the ſucceſſion of ASCENDENTS, 


HEN the deceaſed leaves no deſcen. 
dents, if a father or mother or other a. 
* cendent ſurvive him, we decree, that they ſhall 
<< be preferred to all collateral relations; except 
„brothers or ſiſters, as ſhall be hereafter more 
« particularly declared. And if divers aſcendent; 
<« are living, we prefer thoſe who are in the neareſt 
„ degree, whether they are male or female, pater- 
« nal or maternal. And when ſeveral aſcendents 
* concur in the ſame degree, the inheritance of the 
« deceaſed muſt be ſo divided, that the aſcendents 
on the part of the father may receive one half, 
<« and the aſcendents on the part of the mother the 
other half, without regard to the number of per- 
<« ſons on either ſide. But if the deceaſed leaves 
* brothers or ſiſters of the whole blood, together 
« with aſcendents, theſe collaterals of the deceaſed 
< ſhall be called with the neareſt aſcendents ; and 
„ altho' the ſurviving parents are a father and mo- 
e ther, the inheritance muſt be ſo divided acgording 
„to the number of perſons, that each of the at- 
« cendents, and each of the brothers and lifters, 
may have an equal portion.“ | 


If a father or mother] By the law of England, when 
a child dieth inteſtate leaving a /ather ; the father is ſolely 
intitled to the whole perſonal eſtate of the inteſtate, ex- 
cluſive of all others; and anciently, that is, in the reign 
of king Henry the firſt, a ſurviving father, or mother, 
could have taken even the real eſtate of their deceaſed 


child. But this law of ſucceſſion was altered ſoon after- 


wards ; for we find by Glanville, that in the time of king 
Henry the ſecond, a father or mother could not have 


taken the real eſtate of their deceaſed children, the inhe- 


ritance being then carried over to the collateral line, And 
it hath ever fince been held as an inviolable maxim, that 
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an inheritance cannot aſcend. But this alteration in the 
law made fince the reign of king Henry the firft, did not 
extend to perſonal eſtate ; - {6 that before the ſtatute of the 
1 Jo. 2. c. 17: if a child had died inteſtate, without a 


brother and faſter, and their repreſentatives, ſhall have an 
equal ſhare with her. Harr. uſt. ibid. | 
Or other aſcendent} Here it is manifeſt by the civil 
law, that aſcendents, of whatever degree, ſhall be pre- 
ſerred before all collaterals (except in the caſe of brothers 
arid ſiſters as aforeſaid}. But by Holt chief juſtice, in the 
caſe of Blatkborongh and Davis, it was holden, that this 
is altered by the ſtatute; which prefers the next of kin 
tho collaterals, before one tho? lineal that is more remote. 
1P. Will. 51. bh 

In the ſaid eaſe of Blackborough and Davis, E. 13 N. 
Adminiftration being granted to the grandmother, the 
aunt moved for a mandamus. to have it granted to her, 
urging that the firſt adminiſtration was void, ſhe being 
nearer in degree. But by Holt chief juſtice: In ſuch 
eaſe it is not yold, but only voidable ; and it is a matter 
properly conteſtible in the ſpiritual court. And if they 
ae in equal degree, the fpiritual court hath election. 
And the grandmother is as near as the aunt, becauſe the 
deſcent to-either would. be a mediate deſcent, the medium 
of which is the father. But the court thought the ad- 
vantage on the grandmother's fide, in this reſpect, that 
ſie ſands in the right line. Afterwards the aunt moved 


g for a mandamus to have diſtribution, being in equal de- 
{- gree. On the contrary, it was argued, that ſhe was not 
85 intitled to it, being not ſo near as the grandmother, for 


the grandmother ſtands in the place of the mother, and is 
in the ſecond degree to the inteſtate ; the aunts are the 
daughters' of the grandmother, and the daughters cannot 


- be in'equal degree with their mother. And by Holt chicf 
1y juſtice ; No mandamus ought to be in this caſe, And he 
5 ſaid, as by the common law, father and mother were 


nearer than brother and ſiſter, ſo grandfather and grand- 
mother are nearer than uncle and aunt. And the grand- 
mother in this caſe is the root of the kindred, whereas 
the aunt is only a branch. 1 Salt. 38, 351. Prec. Cha. 
$27. 12 Mod. 623. 1 P. Will. 5x. L. Raym. 684. 
So in the caſe of Moodroſſe and Michꝛvorth, in the court 
of chancery, T. 1719, it was elearly agreed, that if one 


lies inteſtate, leaving a grandmother and uncles and 
Vor. IV, 3 5 


wite, child, or father, the mother would have been intitled 
to the whole perſonal eſtate; but by that ſtatute, every 


aunts z 
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aunts z the grandmother is intitled to the perſonal eſtate, 
in excluſion of the uncles and aunts. . Prec. Cha, 527, 

If divers aſcendents are living, we prefer thoſe 


who are in the neareſt degree, whether they are a 
male or female, paternal or maternal] And con- 10 
formable hereunto are the words of the ſtatute, that in 10 
ſuch caſe the diſtribution ſhall be made amongſt the next a 
of kindred who are in equal degree. 80 in the caſe of th 
Moor and Bartham, May 13, 1723, where the next of ce 
kindred to the inteſtate were a grandfather by the father's wi 
fide, and a grandmother by the mother's fide ; it was de- the 
creed, that they ſhall take in equal moieties, as being in thi 
equal degree; for tho the grandfather by the father's ſide We 
may in ſome reſpects be more worthy of blood (as in caſe me 
of the deſcent of lands); yet in this reſpect, dignity of fat 
blood is not material. 1 P. Will. 53. * 
And when ſeveral aſcendents concur in the ſame fat 
degree, the inheritance of the deceaſed muſt be ſo th 
divided, that the afcendents on the part of the fa- qu 
ther may receive one half, and the aſcendents on the qu 
part of the mother the other. half, without regard 7 
to the number 1 on either ſide] By the be 
cuſtom of France (Mr. Domat tells us), in purſuance of thi 
the rule paterna paternis, materna maternis, the remoteſt aſ- the 
eendents are preferred to thoſe that are nearer, with re- * 
ſpect to the goods deſcended from their ſtock. And this, 5 
he ſays, ſeemeth to be more equitable and natural; and * 
there ſeemeth even to be ſomething of a hardſhip in the ora 
contrary rule. 1 Strah. Dom. 639, | 43 
And with us, in reſpect of the deſcent of lands, th Tre 
rule holdeth, that lands which came by the father ſhall * 
deſcend to the heirs on the part of the father, and the tits 
lands which came by the mother ſhall deſcend to the heirs lin 
on the part of the mother, But with reſpe& to the diſti- chill 
bution of perſonal eſtate, the ſtatute requires an equal the 
diſtribution amongſt all ſuch aſcendents as are in equal 1 
degree. 12 
If the deceaſed leaves brothers and fiſters---toge- « fi 
ther with aſeendents, thefe collaterals of the de- Wi only 
ceaſed ſhall be called with the neareſt aſcendents] ſhall 
It it ſnould here be.aſked, whether the brother of an in- the { 
teſtate would exclude the grandfather. by the civil law 3 to en 
the novel appears at firſt ſight to- anſwer it very fully in degr 
the negative, by enacting, that if the * e. gy 
7 1 10 e 
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brothers and ſiſters, together with aſcendents in the right 
line, theſe collaterals ſhall be called with the neareſt aſ- 
cendents. And the generality of writers have underſtood 
this E as admitting aſcendents and brothers to take 
jointly ; Yet a contrary interpretation hath been given by 
ſome civilians, and for this, amongſt other reaſons, that 
as a benefit is hereby intended to the brothers and ſiſters, 
this benefit to them would be ſo much the leſs, as the aſ- 
cendents are farther diſtant from the , perſon decexſed, 
whereas on the contrary in reaſon it ought to be ſo much 


thers, and a father and mother, in this caſe each brother 
would receive a fourth part; but if there be no father or 
mother, it may happen that there ſhall be four grand- 
fathers and grandmothers, and then each brother would 
have but a ſixth part; ſo there may be eight greatgrand- 
fathers and greatgrandmothers, in which caſe each bro- 
ther would receive but a tenth part; and ſo on. —But this 
queſtion ſeems now to be ſettled in England, in conſe- 
quence of three determinations ; the firſt of which was 


| given in the exchequer, in the caſe of Poole and J/i!hhaw, 
7. 1708; the ſecond, in the caſe of Norbury and Vicars, 
f before Forteſcue, maſter of the rolls, M. 1749 and the 
f third was delivered by the lord chancellor Hardwicke, in 
K ed caſe of Evelyn and Evelyn, H. 1754. Harr. Juſtin, 
- ibi : | 
'y Which caſe of Buelyn and Evelyn was this. —By the 
d lord chancellor Hardwicke: This caſe is between the 
grandfather and the brother of the deceaſed. - It is inſiſted 
on the behalf of the grandfather, that he is in equal de- 
* pree of conſanguinity with the brother of the deceaſed, 
ll and intitled to an equal ſhare of his eſtate under the ſta- 
= tite of diſtribution. The ſtatute ſays, that the ordinary 


(in caſe there ſhall be no wife, children, or childrens 
children) ſhall make a juſt and equal diſtribution among 
the next of kindred to the dead perſon in equal degree, 
or legally repreſenting their ſtocks pro ſuo cuique jure, 
* according to the laws in ſuch caſes, and the rules and 
limitations hereafter ſet down.” Which limitation is 
only a particular ſpecification in what caſes repreſentation 
ſhall be allowed; and there is nothing more expreſſed in 
the ſtatute, than that the eſtate ſhall be diftributed equally 
Oy the next of kin to the inteſtate, who are in equal 
egree. ; | n 

This point has been already twice determined in courts 
of equity. Firſt, in the caſe of Poole and JFil/haty ; and 
iſterwards in the caſe of Norbury and Vicars. 
X 2 But 


ri- 
1al 
ual 


the more. As for example; ſuppoſe there are two bro- 


zes Tlills, Diſtribution. 


But it has been inſiſted on for the grandfather, that 
|. both theſe decrees are erroneous ; and that according to 

the computation by the civil law, the grandfather. and 
| brother are in * degree, and conſequently are equally 
And I do agree, that in this caſe the computation of 
degrees ought to be according to the rules of the civil 
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law; and that thoſe of the common law are only to be 


regarded in matrimonial caſes. Notwithſtanding which, 


I ſhall adhere to the determination of the caſe of Poole and 


Filhaw. L have ſeen the lord chief baron Ward's, and 
Mr baron Price's reports of this caſe, and alſo that of Mr 
Dodd (afterwards chief baron). The laſt of which, tho 


but ſhort, is the cleareſt of the three, It was a bill 
brought by the grandmother, for a ſhare of her grandſon's 
eſtate equally with his brother. And it was inſiſted on 
for her, that ſhe was in equal degree of conſanguinity, 
and equally intitled. But the reporter ſays, * All the 
& court contrary; and there has been no ſuch uſage ſince 
„ the making of the ſtatute.” And I know of none 


ſince; tho' it is 83 years ſince that ſtatute was made, 


The ſubſequent decree at the rolls was conformable to 
this. And therefore I ſhall not attempt to overthrow 
'theſe determinations, _ 

But if this was res integra, I think there are ſtrong 
grounds both from the common and civil law, to prefer 


Wh Go 


1 
— 


— 


r N -l . A nd. an. di. Sr... an. 


the brother to the grandfather. The words in the ſtatute , 
| % pro ſuo cuique jure, according to the laws in ſuch caſes,” - 
| refer to certain precedent rules and methods of expound- 
| ing the law, | „ | 
| © The civil law is no part of the laws of England, any r. 
further than it has been received here in certain caſes. * 
In deſcent of lands there is but one degree between bro- f 
ther and brother. See lord chief juſtice Hale's argument b 
in the caſe of Collinzwood and Pace, 1 Ventr. 423. who þ 
ſays, that according to the computation of degrees accord- b 
ing to the laws of England, brother and brother makes A 
one degree. And the brother is diſtant from his brother a 
ll and ſiſter in the firſt degree of conſanguinity. And he + 
1 adds, that tho” the brother is by the civil law in the ſe- K 
| cond degree from the brother, yet they ſay, in collaterals © 
| nullus % proximior fratre, ideaque in, collateralibys nullus eff : 
| primus gradus, fed ſecundus obtinet vicem primi. In the 
| caſe of Blackborough and Davis, 1 P. Will. 50. the lord i, 
| ; chief juſtice Holt delivered the opinion of the court, and 
| ſaid,” that the laws of England, and not any foreign at 
| ae e $69 14. 2 r 
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aught to govern in this caſe, and he cited the Saxon laws 
cerning a perſonal eſtate, | 9 | 

What I have ſaid would, I think, alone be ſufficient 
to ſupport the determination in the caſe of Poole and Mil. 
haw ; as it ſhews, that the conſtruction of the ſtatute 
ought to be according to the law of England. But I fur- 
ther think, that according to the Roman law alone, there 
would be ſufficient ground to ſupport. the reſolution, 
How the matter of ſucceſſion of collaterals ſtood upon the 
law of the twelve tables, and what alteration. it received 
by the conſtitution of the emperor Claudius, and the 
ſenatus-conſultum Tertullianum made in the time of the 
emperor Antoninus Pius the adopted ſon of Adrian, ſo 
as to let in the mother who was before excluded, may be 
ſeen at large in Vinnius's commentary on the Inſtitutes“. 
By the text itſelf of the Inſtitutes , it appears, that the 
grandmother * not to take as well as the mother. The 
words are, Poſtea autem ſenatus-confulta Tertulliano, quod 
dvi Adriani temporibus factum eſt, pleniſſime de triſti ſucceſ< 
jane matris non etiam aviæ erendum, cautum eft, See 
Vinnius's comment on this paſſage, 543, who ſhews 
that it was in the time of Antoninus ius. But Heinei- 
cius's Syntagma, lib. 3. tit. 3. examines all the argu- 
ments, and inelines to jatiniaßts opinion. By the Code t, 
the ſiſter is preferred with the grandmother or grand- 
father. . 

But the whole has been altered by the Novels of Juſti- 
nian.—It has been ſaid, that the Novels were never re- 
ceived in the weſtern empire. But this is not ſo in the 
generality in which it was laid down, For they have 
been received in all countries where the civil law has 
been received, as much as other parts of that law; which 
has never, ſince the declenſion of the weſtern empire, 
deen Ges fur the abſolute rüle of law in any nation. 


and others to the point then in queſtion, which was con- 


All the commentators on the civil law, conſider the No- 


vels as part of the Roman law. They call them jus no- 
uiſimum. Vinnius, in his commentary on the Inſtitutes 9, 
has a diſſertation which he calls ratio ſuccedendi ab inte/lato 
ex jure novi imo. Now by the 118th Novel, the brothers 
are let in to take an equal ſhare with the father and mo- 
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* Lib, 35 tit. 2. par. 3. + Lib. 3. tit. 34 par. 27 
| Lib. 6. tit. 58.-J. 9. to edition at Leyden, 1726. 
P. 554. | 
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ther. It is true that Mr Domat is of another opinion “, 
But Voet maintains the former opinion with great clear. 


neſs: Illud non ſatis expeditum eft, &c. t. In this paſſage 


Mr Voet ſhews, that the emperor in the above cited 
Novel has emphatically ſaid, fratres et ſorores cum proximis 
gradu aſcendentibus vocari; which mention of the next in 
degree would be intirely ſuperfluous, if it was not intended 
to denote thoſe who are in the firſt afcending degree; 


fince it is a certain rule of law, that there is no repre- 


ſentation in the aſcending line. He afterwards ſhews 
what abſurdities follow, by letting in remoter perſons in 
the aſcending line to ſhare with the brothers; ſince the 
more remote they were, the more in number they might 
be, and conſequently would carry away a great ſhare 
from the brothers, as the eſtate is to be divided into as 


many portions as there are perſons. He then argues from 


the words of the Novel, which ſays, that the brothers 
ſhall be called to ſucceed equally with the aſcendents in 
the next degree. (See the critique on theſe words, in Do- 
mat before cited) Si aut pater aut mater fuerint, Whence 
it follows, that they are not to come in promiſcuouſly 
with all aſcendents, but S1 pater aut mater fuerint. And 
he gives ſome additional reaſons to ſupport his opinion, 
Si aut pater. theſe are the words of the Novel as cited 
by Voet; but in the Novel itſelf it is Si et pater (u xa 
ralng u wilng tino). Upon which Mr. Domat argues, 
that the words / et, being tranſlated from the Greek, 
ſignify et i. However Mr Voet's general reaſoning may 
be preferred to Domat's, it is not fair in him to alter the 
words of the Novel, on purpoſe to favour his own inter- 


pretation; when he could not but know, that a con- 


trary one had been founded on the words as they ſtand in 
the Novel. 3 | 
The lord chief juſtice Hale in the place above cited 
(I Jenir. 423.) ſays, that the brothers is the firſt degree in 
collaterals. And the text of the Inſtitute ſays, ſuperior 
guidem et inferior cognatio a primo gradu incipit; at ea, que 
* numeratur, a ſecundo. | | 
innius, who is a very acute commentator, in the 
ratio ſuccedendi ex jure noviſſima above cited, has an argu- 


Folio edition at Paris, 1713. vol. iſt. part zd. book 2d. tit. 
2d. ſect. i. paragr. 7th. Or Strahan's Tranſlation 2d edition, 
page 639. + Hague edition 1731. vol, 1ſt. book 
38th. tit. 17. paragr. 13. page 587. 7 Book zd. tit. 
6th. part iſt. ; Ra | 
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ment to prove, that the right of ſucceeding is not always 
according to the proximity of degrees. In which (p. 
55b.) are theſe words, Concludo igitur fieri poſſe, ut aligui, 
pari gradu conflituti jure proximitatis, ſoli ſuccedant, excluſis 
115 qui eodem gradu aut etiam propinguiore funt, fi illorum jus 

potius, This ſhews, that one perſon may be preferred 
to another in equal degree, ſi jus jus ſit potius. | 

In the preſent caſe, pſa utilitas, juſti prope mater et 
qui, inclines to the preferring the brother to the grand- 
father; ſince there is in young perſons a natural {pes ac- 
creſcendi, This alone indeed would not be ſufficient to 
ground a determination upon ; but, joined to other rea- 
ſons, it has its weight. And ſince not only the reaſons 
are on this fide the queſtion, but the determinations have 
been that way, and to overthrow them would tend to in- 
troduce inconveniences, as it might diſturb diſtributions 
already made, which is an argument of the greateſt weight 
in the law, I ſhall determine this point in favour of the 


brother, to the excluſion of the grandfather, 


CHAPTER Tue THIRD. 
be ſucceſſion of COLLATERALS. 


« I a perſon leaves neither deſcendents nor aſ- 
1 cendents at the time of his death, we firſt 
* call his brothers and ſiſters of the whole blood, 
* whom we have alſo called to inherit with the fa- 
* thers of ' deceaſed perſons. And when there are 
* no brothers of the whole blood with the deceaſed, 
ve call thofe, who are either by the ſame father 
* only, or by the ſame mother. And if the de- 
* ceaſed leaves brothers, and alſo nephews by a 
* deceaſed brother or ſiſter ; thoſe nephews ſhall 
be called to ſucceed with their uncles and aunts 
“of the whole blood to the deceaſed : but how- 
* ever numerous thoſe nephews are, they ſhall be 
* intitled only to that ſhare, which their parent 
* would have taken, if alive. From whence it 
follows, that if a man dies, and is ſurvived by 
* the children of a deceaſed brother of the whole 


blood, and alſo by brothers of the half blood, - 


then his nephews (that is, the children of his 
| Ws 2”  E brother 
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_ © blopd deceaſed, theſe nephe ws are excluded, as 


„ have ſo far allowed the right of repreſentation to 


«©. ceaſed perſon leaves neither brothers nor ſiſters, 


e be divided according to. the number, of perſons. 


- Wills, | Diſtribution.” 
e brother. by the whole: blood) are to be; pre 
« to their pion and aunts; for 1 
«© phews are themſelves in the third degree, yet 0 
< they are preferred, as their parent would have ins 
« been, if living. And on the contrary, if a man der 
« dies, and is ſurvived by a brother of the whole in e 
e blood, and by children of a brother of the half bra 


4 : 


. 


ce their father would have been, if he had lived. dee 
“ But among collaterals, we allow the privilege of tut: 
<< repreſentation, to the ſons and daughters of bro- 
<< thers and ſiſters, and no farther ; and we grant 
it only to brothers and ſiſters children, when they 
% concur with their uncles or aunts, paternal or 
« maternal: for when aſcendents are. called to in- 
“ herit, we by no means permit the children of a 
& deceaſed brother or ſiſter to ſhare. in the ſucceſ- 
« flon; altho' the father or mother was of the 
<< whole blood with the deceaſed brother. But we 


brothers and ſiſters children, that being only in 
* the third degree, they are called to inherit with 
„ thoſe who are in the ſecond: And thus is evident, 
« becauſe brothers and ſiſters children are prefer- 
red to the uncles and aunts, of the deceaſed, 
* paternal as well as, maternal ; altho' they are all 
in the third degree of, cognation.: --But, if a de- 


nor brothers nor ſiſters children; we then call all 
< the other collaterals, according to the preroga- 
<« tive of their reſpective degrees, preferring. the 
& nearer to the more remote: and if ſeveral are 
found in the ſame degree, the inheritance muſt 


* And. this manner of dividing an inheritance. is 
called a diviſion in capita.” Harr, Juſtin. ibid, 


Of the whole blood] We muſt here obſerve in rela- 
tion to the diſtinction between the whole blood and the, 
half blood, that the law of England is different in this 
particular, according as the ſucceſſion regards lands ot, 
inheritance, or perſonal eſtate, In the caſe of-inheritan- 

, | Ces; 
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ces, the whole þlood is always proferred, and the half 
blood is no blood inheritable by deſcent. In ſucceſſion 
to perſonal eſtate, the law hath been mort uncertain'y 
inaſmuch as the ſtatute takes no notice of this diſtinction 
between the whole blood and the half hlood, but directa 
the diſtribution. to be made amongſt the next of kindred 
in equal degree to the inteſtate. But it being certain that 
brothers and ſiſters of the half hlood are in the fame de- 
gree with brothers and ſiſters of the whole blood, it hath 
deen the general opinion, that according to the ſaid ſta- 


tute, brothers and ſiſters of the half blood are intitled ta 


an equal ſhare of the inteſtate's eſtate, with the brothers 
and ſiſters of the whole blood ; altho' there are: ſeverab 
precedents of judgments given, ſince the ſtatute, allo w- 
ing the half blood to have but an half ſhare. But the 
law in this particular is nom become fined and certain, 
ever ſince the decree of the houſe of lords, in the eaſe oi 
Watts. and Croate, upon an appeal from a decree in chan« 
cery, which had been given in favour of the half blood, 


ad which was affiemed; by; the houſe of lords. 1 Strab. 


Damat. 658. 63 * 

If the , PE leaves brothers and alſo nephews]: In 
the caſe of Walſb and Mal, M. 1695. A man hadithree 
brothers; one of them died, leaving three children; an- 
ather died, leaving two ; and the third died, leaving five 


children: after which, he himſelf died inteſtate; It was 
reſolved, that diſtribution ſhould be pen capita, and nov 


fer flirpes ; and that. allithe children ſhould have equal: 
decauſe none of them take by way of repreſentation, but 
al as next of kindred in equal degree, Prec. Cha. 54. 
So in the. caſe of | Janſon: and Bury, Hi 1923. Lord 
chief baron Bury had ſeveral brothers and ſiſters, ſome of 
the half, and ſome of the whole blood, who all died its 


his life time, all leaving ſeveral children. And now upon 


a bill exhibited for the diſtribuſion of his eſtate, it was 
decreed by the whole. court of exchequer, that the diſtri- 
bution ſhould: be per camta, and not per /tirpes';- ſor now 
they do not take by repretentation;. but as next of kin to 
the inteſtate. But if one of the brothers or ſiſters of the 
chief baron had ſurvived: him, the children of the reſt 
muſt have taken only by repreſentation, that is to ſay, 
er flirpes, And the caſe in this court, between Mall and 
Theedham, was cited, which was on Jun. 28. 1711. Dr 
Wall, the inteſtate, had two ſiſters;. Suſanna, of the half 
blood, who left Samuel; Elizabeth, of the whole blood, 
who. left John, Mary, and Dorothy. Both the fi 


died 


23 
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died in the life time of Dr Wall. His wife, as admini. 
ſtratrix, preferred” a bill for direction in the diſtribution ; 
and the court decreed one moiety of the inteſtate's eſtate 
to the wife ; and the other moiety to be divided into four 
parts, one part for the iſſue of Sufanna, and three for 


the iſſue of Elizabeth. And no diſtinction was made, 


between the whole and the half blood. Bunb. 157, 
And fo much for the 118th Novel of Juſtinian. We 


now proceed with the explanation of the other parts of 


the ſtatute of diſtribution; and of the other ſtatutes con- 
ſequent thereupon : ane 

No repreſentatives admitted among collaterals, after brather's 
end fifter's children] In the caſe of Mato and Harding, 
T. 1691: The queſtion was, Whether theſe words of 
the ſtatute are to be intended of brothers and ſiſters to 
the inteſtate ; or whether, when diſtribution falls out 
amongſt brothers and fifters, tho' remote relations to the 
inteſtate, repreſentation ſhall be admitted amongſt them. 
And the court held, that the repreſentation ſhould be 
only between the brothers and fiſters to the inteſtate. 2 
Vern. 233. 

In the caſe of Pett and Pett, T. 1700. The perfons 
claiming diſtribution were a deceaſed brother's daughter, 


and the grandchildren of another deceaſed brother. And 


it was held by the court, that the deceaſed brother's 
daughter only was intitled ; and that a deceaſed brother's 
or fiſter's grandchildren ſhall not come in with a deceaſed 
brother's or ſiſter's children. 1 P. Mill. 25, 1 Sal. 
250. | | 

80 in the caſe of Bowers and Littlewood, M. 1719. 
A man died inteſtate, leaving no wife or child, brother 


or ſiſter, but his next of kin were an uncle by his mo- 


ther's ſide, and a deceaſed aunt's child. The latter brought 
2 bill againſt the uncle for a ſhare of the inteſtate's eſtate. 
To which the defendant demurred ; and the demurrer 
was allowed. And the lord chancellor ſaid, that the caſc 
of Pett and Pett was in point; and that what had been 
urged in regard to the hardſhip of the caſe, was nothing; 
for ſo it may ſeem hard, that if an inteſtate leaves a de- 
ceaſed brother's only ſon, and ten children of a deceaſed 
half fiſter, the ten children ſhall take ten parts in eleven 
with the ſon of the deceaſed brother, and yet the law is 


ſo, becauſe they all take per capita, and not by way of 


repreſentation. 1 P. Will. 594. | 5 ; 

In caſe there be no child, then to the next of kindred in 
equal degree) In the caſe of Durant and Pre/twoed, | 0 
2 | 982 30 


1 


Wills. Diſtribution. 

2. 1728. The inteſtate left two aunts, and a nephew 
2 * (children of a brôther deceaſed) : By the lord 
chancellor Hardwicke ; the ſurplus muſt be divided into 
four parts equally amongſt them, they being all in equal 
degree, and therefore the children do not take per ſtirpem, 
but per capita; but if the father of the nieces had been 
living, he would have taken the whole. Tr. Att. 455. 


That no ſuch diſtribution of the goods F any perſon dying in- 


g teſtate be made till after one year] But the right to the di- 
f ſtributive ſhare veſts immediately on the inteſtate's death. 
: As in the caſe of Grice and Grice, H. 1708, Where a 


perſon, intitled to a diſtributory ſhare of an inteſtate's 


eſtate, died within a year after the inteſtate, it was de- 


, creed, that altho* by the ſtatute no diſtribution is to be 
f made within a year, yet the ſhare of the deceaſed perſon 
5 is an intereſt veſted, tranſmiſſible to his executors or ad- 
8 miniſtrators; for in this ſenſe the ſtatute makes a will for 
f the inteſtate, and it is as if a legacy was bequeathed, pay- 
N able a, year hence; which would plainly be an intereſt 
5 zeſted preſently. Nay, where one died without wife or 
N iſſue, and inteſtate, leaving a father, who alſo died be- 
fore taking out adminiſtration, or altering the property of 
* the eſtate ; yet by the ſtatute the right to the inteſtate's 
; perſonal eſtate veſted in the father, and conſequently be- 
g longed to his executors or adminiſtrators, and not to the 
Py next of kin to the firſt inteſtate, who in this caſe. hap- 
4 pened to be a different perſon. 3 P. Will. 49. | 
1 Huſband may demand and have adminiſtration] By this ex- 


planatory act of the 29 C. 2. the right of huſbands is 
laved, of adminiſtring to their wives rights, credits and 
other perſonal eſtates.—In the caſe of Cary and Taylor, 
M. 1693. The wife intitled by the ſtatute of diſtribu- 
tion, died before any diſtribution was made, and the huſ- 
band died ſoon after without taking adminiſtration to his 
wie: It was decreed, that the wife's ſhare ſhould go to 
the huſband's adminiſtrator, and not to the adminiſtrator 
o the wife. 2 Vern. 302. 8 

M. 1718. Squib and Vynne. A wife intitled by the 


in action, died; her huſband married again, and died in- 
teltate, without having taken adminiſtration to his firſt 
wife, The ſecond wife took out adminiſtration to him, 
and alſo to the firſt wife of the goods not adminiſtred by 
the huſband. And it was decreed, fhat the firſt wife's 
ſhare of her ſiſter's perſonal eſtate, ſhould go to the ad- 
Tluiſtratrix of the huſband. And the lord chancellor 
Wye | Cowper 


death of her ſiſter, to 2 perſonal eſtate conſiſting of things 
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ſaid, that the exception ift the Nature of the 


20 C. 2. doth not confine it to the life of the huſband, ot 
to che circemftatice of his having reduced any patt of the 
wife's perſonal eſtate into Logos] but provides that ng 
part of her eſtate ſhall be diftributed among her relations 
after her. 1 P. YU. ef 52. 

M. 1718. Cart and Rerves, A wife died poſſeſſed of 
things in action. The huſband ſurvived, and died, wich- 
out taking out letters of adminiſtration to his wife. After 
which, the next of kin to the wife adminiſtred to her, 
And the lord chancellor Macclesfield held, that the wife's 
adminiſtrator was but a truſtee for the executor of the 
huſband. And he (aid, that this clauſe in the act was 
made in favour of the hufband, and not to his prejudice; 
e thut it was intended by che parliament, that the huſ- 
band ſhould be within the ſtatute of diſtribution ſo as tg 
take! the wife's things im action as to his benefit, but 
fhould- not be within the ſame as to his prejudice; for 
were tlie oonſtruction to be otherwiſe, the huſband of the 
wife inteſtate would be in a worſe caſe than the next of 
kin, tho ever ſo remote, which was not the intent of the 
ſtatute. . r P. Will. 38 1. And the reporter adds, that 


Mr. Vernon cited the cafe of lady Aſcougb, wherein he 


faid, lord Cowper's' opihiort was the fame with lord Mac- 
cles field's, that the wife's 7 in action did veſt in the 
huſtzand by the ſtatute of diſtribution; ſo that ſince this 
reſolution, - the right: of adminifttation follows the right 
of the eſtate, and ought;- in caſe of the huſband's death 


after the wife, to be granted to the next of kin to the 


huſband; in the ſame manner as it is granted to a re- 
ſiduary legatee. Id. 382 | 4 
For if a huſband ſurvive his wife, all intereſts veſted 
in Her belong to him; and altho' he dies without getting 
ther in, or taking out adminiſtration” to her, yet they 
belong to his repreſentatives, and not to her's. 2 Ar. 
27. 424. i | 
So in the caſe of Humphreys and Bullen, T. 1737. The 
wife had a legacy left” her by her huſband; and after 


martied a ſecond huſband; and died. Her ſecond huſ- 


band todle out admtiniſtration to her, but died before he 
received the legacy. His next of kin took out admini- 
ſtration to bim, and recetved the legacy. Another per- 
ſon too out adminiſtration to the wife of the goods not 
adminiſtred, and brought a bill againft the huſband's ad- 
miniſtrator to repay the money. The queſtion was, whe-, 
ther it belonged to the plaintiff in that right, Fo: —_ 
Us TS efendan 
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defendant as repxeſentative. of the hyſband. The lord * 


chancellor Herdwieke, thought it fo clear for the defen- 
(ant, that he would not ſuffer it to be argued. He ſaid; 
This is a, plain caſe, taking it as it ſtood on the old ſta» 
tutes of adminiſtratian, for thereby the huſband was in- 
titled to adminiſtration if he ſurvived his wife. And as 
it ſtood on | theſe. ſtatutes, no body cauld call him to an 
account for the effects, for the party was to adminiſter 
for the good of the ſoul, but not to make a diſtribution. 
But by the 22 C 23 C. 2. c. 10. adminiſtrators are liable 
to make diſtribution, one third to the wife of the inteſ- 
tate, and ſo on. Yet upon the penning of that ſtatute, 
tho' no notice was taken of the huſband being adminiſtra- 
tor of his wife, it was held not to be within the act; far 
no perſon could be in equal degree to the wife with the 
huſband, and ſo he was not ſubject to the ſtatute of diſ- 
tribution. Which matter is explained by the 29 C. 2. 
. 3. J 25. Which ſays, the huſband may demand admi- 
niſtration of his deceaſed wife's perſonal eſtate, and re- 
coyer and enjoy the ſame, as he might have done before 
that act, which was (before that act) as his own proper- 
ty. And if before the ſtatute of diſtribution, the huſ- 
band had died before he had called in the effects of his 
wife, and any other perſon had taken out adminiſtration 
to the wife, he would have been a truſtee for the huſ- 
band. So in the caſe of Cart and Reeves in lord Mac- 
clesfield's time, it was held, that an adminiſtrator de bonis 
nn of the wife was a truſtee for the repreſentative of the 
huſband. Therefore, tho' in point of law the plaintiff 
may be repreſentative of the wife, yet he is only a truſtee 
for the next of kin to the huſband ; and then the plain- 
tiff, by bringing this bill againſt the perſon for whom he 
is intruſted, has been guilty of a breach of truſt; ſo his 
bill muſt be diſmiſſed, with coſts. 2 Abr. Caf, Eg. 445. 
Shall die inteflate without wife or child, in- the life time 0 
the mather] Before this; ſtatute of the 1 J. 2. c. 17. L 


one died without wife or child, his mother had all, an 


his ſiſters and brothers nothing; as the father ſurviving 
hath all at this day. And the reaſon of making this 
ſtatute was,” becauſe the mother might marry, and carry 
all away. to another. huſband. 1 Salk. 251. | 
But if there be no. brother or ſiſter, or repreſentative 
of brother or ſiſter, then it is out of the. ſtature, and the 
mother ſhall have the whole, as ſhe had before the making 


of it. As in the caſe of Fackſon and Proudehame, T. 2 G. 


The fon died inteſtate without father, brother, or ſiſter; 
894 4 | his 
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his mother living. She makes her will, and therein 
makes an executor and reſiduary legatee; and dies with: 


in a week after her ſon, and without having taken admi- 
niſtration to him. The brother of the mother takes out 


adminiſtration to the ſon, as his uncle and next friend. 


The mother's executor brings a bill againſt the uncle 


who was the ſon's adminiſtrator, to have an account of 
tte perſonal eſtate of the ſon in right of his teſtatrix, 


who was intitled to it by the ſtatute or diſtribution. Lord 
chancellor Cowper ſaid, that the adminiſtrator of the fon 
is only truſtee for the next of kin to the inteſtate who are 
intitled to a diſtribution by the ſtatute, and that in this 
caſe was the mother, the fon dying without father bro- 
ther or ſiſter ; and it is an intereſt veſted in the mother, 
tho? ſhe died before adminiſtration taken out to the ſon, 
and ſhall go to her executor and reſiduary legatee : And 
decreed accordingly. Viner. Execut. (Z. 12.) 1. 
Without wife vr child] T. 12 C. 2. Neilway and Keilway, 
R. Keilway died inteſtate poſſeſſed of a conſiderable per- 
ſonal eſtate, and without iſſue, leaving a wife and ſeveral 
brothers and ſiſters, and his mother living. The wife 
under the ſtatute of C. 2. takes a moiety ; and a queſtion 
ariſing upon the ſtatute of F. 2. how the other moiety 
ſhould be diſtributed, whether the mother ſhould have 
the whole, or only a diſtributive ſhare with the brothers 
and ſiſters, a bill was brought in order to have the opi- 
nion of the court, Upon hearing, the lord chancellor 
King was clearly of opinion, and decreed, that the mo- 
ther ſhould have no more than a ſhare of the other moie- 
ty with the brothers and fiſters of the inteſtate ; for the 
intent of the ſtatute was, to put the mother (who before 
ſtood upon the ſame footing with the father) in the ſame 
ſtate and condition only with theſe collaterals ; ſo that 
whenever ſhe is intitled, they ſhall, have an equal ſhare 


with her. Str. 710. 


' May 14. 1739. Stanley and Stanley, Hoby Stanley died 


inteſtate, leaving a wife, and a mother living, and chil- 


dren of a brother deceaſed, Theſe children, as repreſen- 
tatives of their father, bring a bill to have one half of the 


moiety of the inteſtate's eſtate ; the wife being intitled 
to the other nioiety, and the mother (as they inſiſted) to 
have only an equal ſhare with them. It is true, in this 


_ caſe there is a wife left; but the intent of the act was 


to put the inteſtate's brothers and ſiſters, and their re- 
preſentatives, in the ſame light and condition with the 
mother ; ſo that whenever the mother was intitled, the 
= brother 
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brothers and fiſters, and their repreſentatives (per ſtirpes), 
were to have an equal ſhare with her; and cited the caſe 
of Keilway and Kerkway, which is exactly the ſame with 
the preſent, except that in the preſent caſe the inteſtate 
had no brother or fiſter living at his death, which is not 
material, in regard that the children of the brother take 
by way of repreſentation, For the mother, who claimed 
the whole moiety, it was infiſted, that theſe ſtatutes are 
to receive a favourable conſtruction, to exclude repreſen- 
tatives in a remote degree, in reſpe& of collaterals; and 
the words in the ſtatute of James are in the conjunctive, 
and require a brother or ſiſter to be in eſſe, as well as re- 
preſentatives of brothers and fiſters, to make a caſe with- 
in this ſtatute, It has been determined, in the caſe of 


Walh and Walſh, that when the inteſtate leaves brothers 


or fiſters children, and no brother or fiſter, ſuch children 
take per capita, as next of kin, and not by reprefenta- 
tion; and, in the caſe of Darant and Preſiwood, that the 
eonſtruction of the ſtatute was the ſame, if a man died 
kaving aunts and nieces, and no brother or fiſter, ſuch 
aunts and nieces would all take per capita, and the nieces 
could not take per flirpes; and yet if the father of the 


nieces had been living, he would have taken the whole. - 


And from hence it was argued, .that as there was no bro- 
ther or ſiſter of the inteſtate living, if the plaintiffs in 


this caſe took any thing, it muſt be neceſſarily per capita, 


and not by repreſentation ; that when brothers children 
take per capita, they muſt neceſſarily take as next of kin, 
becauſe as they are not in equal degree with the inteſtate's 
mother, they could not. otherwiſe take- at all. And it 
was further urged, that if they were intitled by repre- 
ſentation, it might be carried to the fourth or fifth gene · 
ration, for there is nothing to reſtrain it in this act, as 
there is in the ſtatute of diſtribution ; which would create 
great confuſion and fractions in the eſtates of inteſtates. 
—By the lord chancellor Hardwicke : There are two 
queſtions in this caſe; Firſt, Whether the plaintiffs, who 
ae children of the inteſtate's brother, ſhall ſhare with 
the mother of the inteſtate, there being a wife of the ſaid 
nteſtate ? Secondly, ſuppoſing they may, notwithſtand- 
ng that there is a wife; whether they can come in, in 
reſpect that there is no brother or ſiſier of the inteſtate 
living? As to the firſt, it is directly within the caſe of 
Keilway and Keikway ; and I am fatisfied with the reaſon 
of that caſe. It depends upon the conſtruction. of the 
proviſo in the ſtatute of Fames, which is very incorrectly 

penned, 


319 


320 Nullis. Diftribitio, 
penned, and ſo is the ſtatute of diſtribution; and there. 
| fore a conſtruction is to be made upon the ſecond ſtatute, 
| according to the intent and meaning of the legiſlature, 
| Upon the ſtatute of diſtribution, the deſcending line ex. 
| cluded all collaterals, and afterwards went to the next of 
| hein, ſo that the father or mother would take all; there. 
te 'the ſubſequent ſtatute intended, that the mother 
ſhould have a proviſion only equal with the brother or 
ſiſter of the inteſtate. As to the ſecond queſtion, it is 2 
new one; fot' the inteſtate has left no brother or ſiſter, 
for. the mother to collate, or ſhare equally with. The 
caſe of Wallb and Walf# is grounded upon the ſtatute of 
Curls. The words of that act da ſuppoſe, that there 
muſt be ſome: perſons: to take in their own right, and 
othets in * of repreſentation; but the ſtatute of 
of James is of a different kind, and lets in another perſon, 
Here is a mother takes an original ſhare in her own 
=: rigut, and the brothers and ſiſters children take as if the 
brother and ſiſter were living; for the word and, imme- 
diately preceding the words the repreſentatives, muſt be 
' eonftrued in the disjunctive. As to the objection, that 
ſuth repreſentation might be carried to ſeveral genera- 
tions, I think that conſequence doth not follow]; for the 
proviſo in the ſtatute of James is to be incorporated into 
che ſtatute of Charles, which exprefly ſays, that repreſen- 
tation ſhall not be carried beyond brothers and ſiſters chil- 
dren; and this is agreeable to the rule laid down by lord 
Hlale, that ſtatutes made pari materia ſhall be conſtrued 
into one another. I think the ſtatute of James intended 
to let in the rule of the civil law, which contained three 
lives, aſcending, deſcending, and collateral; the deſcend- 
ing line abſolutely excluded all others; the aſcending ex- 
_ eluded: all collaterals, except brothers and ſiſters, and 
they took alike. His lordſhip therefore ordered the refi- 
due of the inteſtate's eſtate, after ſatisfaction of debts, to 
be divided into four equal parts; two fourth parts thereof 
to go to the widow, one fourth to the mother, and one 
fourth to the brother's children. Tracy Athyns 456. 
| Buery brother and fifler] Jan. 24. 1740. Wallis and 
bien. James Wallis died inteſtate, leaving a wife enſi- 
OOO” © ent with a daughter, and one ſon Towers Wallis. Towers 
F. „Wallis died ſoon after his father, and then the mother 
a A uuns delivered of a daughter. A bill was brought by the 
a ee. daughter for a- moiety of the perſonal eſtate of Towers 
Wallis. A croſs bill was filed by the mother, praying 
| that the whole perſonal eſtate of Towers Wallis 7 
55 1 ecree 
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decreed. unto her. At the hearing of this cauſe, lord 
chancellor Hardwicke thought it was a matter of ſome 
difficulty, and directed it to ſtand over till he had con- 
ſulted with the civilians upon it; and now delivered his 
opinion: That the daughter, born after the death of her 
brother, was intitled to a moiety of his perſonal eſtate. 
This is a queſtion which depends upon the ſtatute 1 J. 2. 
17, If the ſiſter had happened to have been born be- 
fore the death of her brother, without doubt ſhe would 
have been intitled to a ſhare of her brother's perſonal eſ- 
tate equally with her mother. The only doubt is, inaſ- 
much as ſhe was a poſthumous ſiſter, and born after the 
death, of her brother. But that circumſtance, 1 am of 
opinion, will make no difference, It was admitted by 
the counſel for the. defendant, that upon the ſtatute of 
Cha. 2. a poſthumous child ſhall have the benefit of a 
ſhare of the perſonal eſtate of his father, equally with the 
other children ; for this is agreeable to the intent of that 
ſtatute, and to that debt of nature which parents owe to 
their children: Nor can any inconvenience ariſe from 
this ; becauſe the event of there being ſuch children, 
muſt happen in nine months at furtheſt, But it was ob- 
jected, that in collateral ſucceſſions ab inteſtato, as between 
brothers and ſiſters, uncles and nephews, there is no ſuch 
debt of nature: That the diſtributary ſhare muſt veſt in 
the party at the time of the death of the inteſtate, or not 
at all; and that great inconveniences mutt follow from a 
different determination; and that the veſting might be 
poltponed, and broken in upon, and varied by a ſubſe- 
quent event: And in order to ſpecify an inconvenience of 
this ſort that might happen, the caſe of the half blood 
has been put that they are equally intitled to a diſtributary 
ſhare with the whole blood ; that a mother might marry a 
ſecond huſband, and by that means there may be more 


brothers and ſiſters born at great diſtances of time, and 


therefore the diſtribution of the party's eftate might per- 


petually vary. As to the firſt of theſe objections, that 


there is no debt of nature in collateral ſucceſſions, that is 
a circumſtance of no weight; for in the caſe of lineal 


ſucceſſions, where that objection has been made uſe of as 


an argument for giving a ſhare to the poſthumous child, 
that has been only an additional corroboratory reaſon, 
and the primary reaſon has been the intention of the ſta- 
tute to preſerve the eſtate of the father among his own 
children, © As to the ſecond objection, that the eſtate muſt 
rſt immediately upon the death of the inteſtate ; it is 
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true, that this is generally laid down in 1 Vern. 403. and 
2 Vetn: 274. but this objection is of equal weight in the 
caſe of lineal ſucceſſions ab inteſtato, as it is in collatera] 
ſucceſſions ; yet there it has never been allowed: and 
this appears by the opinion of lord Raymond, 2 P. il. 
446. Edwards and Freeman. As to the third objection, 
that according to this doctrine, a4 poſthumous brother or 
ſiſter of the half blood would be able to take, which 
would introduce many inconveniences z it is very true, 
- wn on the ſtatute of Charles the ſecond, the half blood 
mall take equally with the whole; for that was finally 
ſettled in Shower's parliamentary caſes, 108. where all the 
learning on this head is collected together; but I do not 
find, that it was ever determined on this ſtatute of James 
the ſecond, that a brother of the half blood ſhould take 
as repreſentative of his brother deceaſed. In the caſe of 
Watts and Cowton, this point was argued, and n 

probable reaſons given for that fide of the queſtion ; but 


there is no determination, and I will give no opinion 


upon it. The principal reaſon upon which I found my 
Opinion in the preſent caſe is, that the poſthumous ſiſter 
was in ventre ſa mere at the death of her brother, and con- 
ſequently was a perſon in rerum natura. Upon this ground 
it is, that by the rules of the common and civil law, ſhe 
is capable of taking in ſucceſſion. By the rules of the 


_ common law, an enfient of this kind may be vouched in 


a common recovery; and in behalf of ſuch an enſient, a 
bill may be brought, and an injunction granted to fjay 
waſte.” So in the conſtruction of wills and uſes, an in- 
fant of this ſort is capable of taking. For notwithſtand- 
ing the caſe of Sletu and Cutler, it is now ſettled, thut 
ſuch an infant is capable of taking by deviſe. And of 
this opinion were two judges, in the caſe of Scattergeid 
and Edge, according to a manuſcript report which I have 
of that caſe. But tho' this is ſo at common law, every 


body knows, that that which gave birth to the ſtatute of 


Charles the ſecond, was the contention then depending 
between the temporal and eccleſiaſtical courts, in relation 
to the power which the fpiritual courts then exerciſed, of 
compelling diſtributions, and taking bonds for that pur. 
poſe. The riſe and progreſs of this diſpute is mentioned 
in 3 Med. 58. and Raym. 496. That ſtatute hath aſcet- 
tained that point in favour of the eccleſiaſtical courts; 
and the moſt material clauſes in it are relative to their 
law, and to the courſe of proceedings in their courts, 
And the ſeveral expreſſions in the third ſection ſhew, * 
» ls 5 | 'S 


1 


ASOS dee 


of 


= 3 3 


Mills. Diſtribution. 
the main deſign of the act was (as hath been mentiohed) 
to make the exerciſe of that juriſdiction in the eccleſiaſti- 
cal courts legal, which before that time was condemned 
in the temporal courts, And in the caſe of Smith and 
Tracey, lord Holt who was then one of the counſel argued 
ſtrongly, that that ſtatute was not to be conſtrued by 
the rules of the common but of the canon and civil 
law ; and a conſultation was thereupon awarded. In the 
caſe of Carter and Crawley, it was likewiſe held, that that 
ſtatute was directory to the ſpiritual courts, and was 
grounded principally on their law and the practice of their 
courts. In a caſe at the rolls, the maſter of the rolls was 
of opinion, that the ſtatute was to be conſtrued according 
to the canon and civil law ; and afterwards, upon an ap- 
peal, lord King agreed to that opinion. This ſtatute of 
Charles the ſecond therefore confirms the juriſdiction of 
the eccleſiaſtical courts which hath been mentioned, and 
enlarges it. It ſets up the collatio honorum which the civil 
law allows of. As this is ſo, the ſtatute of James the ſe- 
cond muſt be conſtrued by the civil and canon law like- 
wiſe, In 1 Ventr. 244. lord Hale was of opinion, that 
ſtatutes made in pari materia were to be taken into the con- 
ſtruction of one another; and that the ſtatute of the 14 
Eliz. relating to church leaſes, is a kind of an appendix 
to the 13 Elix. relating to the ſame matter. And this rule 
of conſtruction holds more ſtrongly in the preſent caſe, 
than it did in that; for this ſtatute of James the ſecond 
1s a continuance of that of Charles the ſecond, with three 
additional clauſes ; and therefore it is ta be conſidered, as 
if the ſtatute of Charles the ſecond was repealed, and re- 
enacted in it. And if this is ſo, it is conſiderable what 
the civil law is in this particular ; and by that law, an in- 
fant in ventye ſa mere is conſidered as in 2fſe, in thoſe re- 


ſpects which are for the benefit of the infant, tho? not in 
thoſe which are to his prejudice. This appears by many 


pallages in the Digeſt. In the preſent caſe, the queſtion 
ls de zommodo ipſius partus merely, and no way relates to 
the prejudice of this infant; therefore the decree muſt be 

xcordingly, . | 


i, Of cuſtoms in particular places. 


By a Clauſe in the ſtatute of diſtribution, as hath been 
obſerved, theſe cuſtoms are ſpecially reſerved and except- 
ed. What theſe cuſtoms are, particularly within the city 
ef London and the province of York, which — 
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ſo large and conſiderable a part of the kingdom, it ig 


ſomewhat ſtrange that ſo few authors have taken any paing 
to inform their readers or themſelves. The civil law ac. 
knowledgeth not theſe cuſtoms ; nor yet doth the com- 
mon law: and therefore perhaps neither. civilians nor 
common lawyers have {099 them a proper ſubject for 
their inquiries. And yet the general notion thereof 
ſeemeth to have ſprung from the civil law, which eſtab- 
liſheth ' what the civilians call the legitime, or legal por. 
tion, altho* much different from theſe cuſtoms : And theſe 
cuſtoms are ſo ancient, and of ancient times were of ſuch 
general and almoſt univerſal extent; that ſome of the 
greateſt lawyers have doubted whether they were not part 
of the common law. 

The matter in ſhort ſeemeth to have been plainly thus: 


Before the conqueſt, lands were deviſable by will; of 
which the gavelkind lands are a ſtanding inſtance. And 


in more ancient times till, all the children, both male 
and female, inherited alike ; and the eſtate, whether real 
or perſonal, deſcended to all equally. (1 Salk. 25 1. Halb. 
H. C. L. 220. Dalrymp. Feud; 201, 202.) And this was 
agreeable to reaſon and nature; altho* not to the policy 
of government which ſucceeded. After the conquelt 
chiefly, came in the military tenures with the feudal law, 
The eldeſt ſon was fitteſt to bear arms; and to the end 
that during the ſervice he might be able to ſuſtain the 
dignity of the military profeſſion, he ſucceeded to the 
whole eſtate of land. And that the other children might 
not be deſtitute, a portion was provided for them out of 
the perſonalty, which the father might not give from 
them by will, nor the ordinary by diſtribution in caſe of 
inteſtacy. TENT | 
All antiquity ſpeaks of this as the general and eſtab- 
liſhed law, except only in ſome few boroughs and parti- 
cular places, where the people lived probably by trade, 
and there was not lands ſufficient for the ſupport of arms, 
And this accounts for it, why the lands holden in bur- 
gage tenure continued ſtil] deviſable by will, when no o- 
ther lands were ſo, except only thoſe of gavelkind in 
Kent and in divers parts of Wales, which received not 
the laws of the conqueror. _ | 
And this order continued during all thoſe reigns, whilf 
the kings were ſupplied with ſoldiers by the lords of ma- 
nors and others at a price and for a time agrged on. Un- 
til at laſt the kings and people coming into other meaſures 
for raſſing of ſoldiers, theſe military ſervices dwindled 
j aways 
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away, and were changed into pecuniary compenſations. 
Lands in the reign of king Henry the eighth became a- 
gain deviſable by will. The reſtraints upon the perſon- 
alty vaniſhed by degrees, and only ſome footſteps thereof 


remain in particular places. In the province. of York, 


theſe military'ſeryices were the longer neceſſary, by reaſon 
of the continual incurſions of the Scots *; and to this 
day a great. part of the lands within that province are not 
deviſable by will ; and until the reign of king William 
the third, a man there by his will might not diſpoſe of 
his perſonal eſtate from his wife and children, further 
than his own proportionable part; and one would think 
by moſt, if not all, of the books which have been writ- 
ten upon the ſubject of wills, that have taken any notice 
of this matter at all, that the ſame law continueth till ; 
as indeed it doth in the caſe of inteſtacies, altho' not in 
the caſe of laſt wills and teſtaments. For by the ſtatute 
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* In the county of Weſtmorland, there are many footſteps of 
this inſtitution, in the cuſtoms of the ſeveral manors, In the ma- 
nor of Ravenſtonedale, wherein the cuſtoms were aſcertained by 
indenture betwixt the lord and tenants, in the 3d and 4th of Philip 
and Mary, one article is, that the tenants ſhould break or divide no 
farmbolds ; or, as the ſame is explained by a further indenture in 
the 22d year of queen Elizabeth, that none of the tenants Gall di- 
vide or ſever their ancient and cuſtomary tenements, without ſpecial 
agreement with the lord or his ſteward for that purpoſe. Which 
cuſtom, being rivetted by the indentures, continues to this day, 
altho* the cauſe hath long fince vaniſhed, But, by permiſſion of 
the lords from time to time, ſo many ſeverances have been made, 
that it is difficult to eſtimate within the ſaid manor, what might 
have been the value of an original military tenement, 

In the manor of Kentmire, in the ſaid county, there are re- 
mains of an eſtabliſhment, which ſeem to lead nearer to that 
point. It appears that the manor was anciently divided into four 
quarters; each quarter into fifteen tenements ; that each tenement 
conſiſted of a proportionable quantity of incloſed ground, with 
palture for ten cattle in a common paſture lying within each quar- - 
ter reſpectively, and privilege for 80 ſheep in another paſture com- 
mon to the whole manor ; that for each tenement a man ſerved 
the office of conſtable, paid 28 a year to the curate of the chapel, 
and now pays 138 4d rent to the lord of the manor. By which 
diſtinQtions the tenements have been kept ſo far ſeparate, that it is 
eaſy to calculate what the ſoldier's eſtate within that manor might 
be ſuppoſed to be worth by the year: for one of thoſe ancient te- 
nements, well huſbanded, ſeemeth to be of the value at this day 


of about 81 a year. 1485 
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the writs de rationabili parte bonorum in the regiſter, he 


of the 4 . c. 2. power is given to the inhabitants of the 
province of Vork, to diſpoſe of their whole perſonal 


eſtate by will, notwithſtanding their {cuſtom to the con- 


trary; except only in the cities of York and of - Cheſter : 
And by the 2 & 3 An. c. 5. the like power is given to 
the inhabitants of the city of York alſo; By the 7 & g 
W. c. 38. the like power is given to the inhabitants of 


the principality of Wales, And by the 11 G. c. 18. the 


like power is given to the ficemen of the city of London, 

But the Jaw concerning the diſtribution of inteſtates ef. 

fects, in all the ſaid places, continues as it was before, 
Lord chief juſtice Cots, who might ſeem well able to 


give a good account of theſe cuſtoms, had a fair opportu- 


nity in his commentary on the great charter, where the 
reaſonable part is mentioned; but he paſſeth it over ſlight- 
ly, contrary to his wanted manner, and ſays dryly, that 
it is not by the common law: and quotes Bracton for the 
ſame; whereas Bracton doth not ſay ſo, but rather the 
contrary. 2 

The author of the Latu of Teſtaments (which ſeemeth 
to be a book not altogether deſtitute of merit) profeſleth 
expreſsly to treat of the cuſtoms of the Te London 
and province of York. And he hath collected a conſi- 
derable number of caſes relating to that ſubject. But 
with regard to the city of London, by ſome fatality, he 
hath recited the ſtatute of the 11 G. c. 18. ſo imperfed- 
ly, that if he did underſtand it himſelf, it is impoſlible 
the reader ſhould underftand it from his manner of ex- 
prefling it > but it is plain he did not underſtand it; for 
all which he delivers, tendeth to prove, that the cuſtom of 
the city of London extends to wills as well as to the 


diſtribution of inteſtates effects, and ta wills eſpecially, 


All which is in contradiction to the ſtatute, as will ap- 
pear. And of the ſtatutes which give to the inhabitants 
of the province of York the like power to diſpoſe of their 
whole perſonal eſtates by their laſt wills and teſtaments, 


he taketh not the leaſt notice, nor ever mentions them. 


Dr wr Ke was a native of the province of Vork; and 
received his patrimony by the law and cuſtom of that 
province. He recites the ſtatutes faithfully which take 
away the cuſtom as to wills within the province at large, 
and within the city of Vork in particular, and alſo with- 
in the principality of Wales; but when he comes to 


ſpeak of the aforeſaid reaſonable part, having recited brief. 


ly the words of Bracton and Fleta, and juſt mentioned 
ſays 
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ſays a bare reference thereto may be ſufficient, ſince the 
ſaid right is ſo far aboliſhed ; and he adds, that it is now 
little more than matter of ſpeculation, what we find in 
the magna cherta itſelf concerning the fame reaſonable 
part. And when he comes to treat particular! of the 
diſtribution of inteſtates effects; althoꝰ the jw of ex- 
ception of theſe cuſtoms in the ſtatute of diſtribution 
ſeemed ta render an explication thereof in ſome ſort ne- 
ceſſary, yet he paſſeth it in filence, 1 

Dr Fuuuberge was judge of the prerogative court of 
Vork. He had great abilities, and opportunities more 
than any other perſon of his time, and inclination like. 
wiſe, to obtain a competent ſatisfaction in this matter. 
His book, for the time in which it was written, is a moſt 
excellent book. And one can ſcaxcely pardon the con- 
tinuators of his work (altho' upon the whole of the bet- 
ter ſort of this kind of authors) for attempting, as they 
etend, to correct his ſtyle. It needeth no correction. 
winburne lived at a time, namely, in the latter end of 
queen Elizabeth's reign, when the ſtyle of writing was 
elegant and eaſy, according to the true ſtandard of the 
ancients and of nature; and utterly abhorrent from that 
formal bombaſt, which (from the royal example) ſuc- 
ceeded in the next rei But if they could have amend- 
ed Swinburne's expreſſion, they ought not to have done 
it; but in an edition of Swinburne, to have exhibited 
Swinburne : and where he might be judged to be wrong, 
or where the law ſince his time is altered (as it is i 
many cafes), there was ſcope enough for animadverſion 
other ways. But they have mangled Swinburne, and 
made no diſtinction betwixt what is his, and what is not. 
By breaking the connexion in improper places, and not 
always underſtanding him themſelves, they have rendred 
even Swinburne ſometimes unintelligible. All which is 
anly intended as an apology, for having ſeparated Swin- 
burne throughout this title, from his editors or continu- 
ators; by inſerting what is Swinburne's, in his own 
words, and under his own name; and by diſtinguiſhing 
what is an addition to Swinburne, at the end of the quo- 
tation, by the letter a. | 

As to the matter before us, we muſt deſpair of obtain- 
ing 2 more perfect delineation of the cuſtom of the pro- 
vince of York, as it was in Swinburne's days, than Swin- 
burne hath exhibited. He was a diligent ſearcher into 
antiquity..; was nearer to the fountain head than we are 
by almoſt two hundred years; was acquainted perſonally 

R 2 | witk 


ö 
„ 
. 
| 
| 
| 
| 
| 
| 
| 


328 


Mills. Diſtribution, 

with the moſt learned men of that time; and made it his 
pr ee to examine minutely into this particular 
cuſtom ; and above all, was maſter of the acts and re- 
cords of the court of York, and availed himſelf of that 
treaſure. But what is moſt aſtoniſhing is, that even in 
the very laſt edition of Swinburne, where he is treating 
of this ſame cuſtom, there is no notice at all taken (by 
the editors) of the ſtatutes or acts of parliament, which 
at one ſtroke utterly aboliſhed at leaſt one half of this 
cuſtom : but for any thing which appears, the reader 
muſt judge, that the inhabitants of the province of York 
cannot make their teſtaments of their perſonal eſtates, 
further than to the extent of the teſtator's own rateable 
part, which was, and in the caſe of inteſtates is ſtill cal- 
led the death's part. Indeed there is a ſketch of one of 
the ſaid acts, in a corner of the book elſewhere ; inſerted 
where it hath no manner of connexion, by thoſe who 
did not underſtand, or did not conſider, its importance 
and uſe, | | 

There is ſome ſhadow of this cuſtom, as was ſaid be- 
fore, in the civil law; and the proportions were thus: If 
there were four children or under, they had a third part 
equally amongſt them; if five or more, they had a 
moiety, And the civil law allows a legitime to parents, 
but not to widows ; whereas, on the contrary, the cuſ- 
toms. we ſpeak of do allow a legal portion to widows, but 
not to parents. 2 Domat, 119, 121,  _ | 

By the ſtatute of magna charta, c. 18. in the ninth year 
of king Henry the third, it is ſaid, generally; V nothing 
be owing to the king or any other, all the chattels ſhall go to 
the uſe of the dead (that is, to his executors or adminiſtra- 
to 55 ſaving to his wife and children their reaſonable parts: 
[Or rather, their proportionable parts; & falvis uxori 
e ejus & pueris ipſius rationabilibus partibus ſuis.”]J )! 

Bracton, who wrote ſoon after this ſtatute, delivers it 
in few words as the general law of the realm, that after 
debts and other neceſſary charges deducted, the whole re- 
ſidue ſhall be divided into three parts; of which the chil- 
dren, if there be any, ſhall have one part; the wife, if 
ſhe ſurvive, ſhall have another part ; and the third part 
the teſtator ſhall have free power to diſpoſe of. If the 
teſtator hath no children, then one moiety ſhall be to the 
deceaſed, and the other moiety ſhall be reſerved to the 
wife, If he ſhall die, having no wife, and having chil- 
dren ſurviving; then the deceaſed ſhall have one moiety, 
and the children ſhall have the other, Tf he ſhall die 
8 333 without 
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without either wife or child, then the whole ſhall remain 
to the deceaſed. Bract. 60, 61. And it is to be ob- 
ſerved, that theſe proportions generally do govern the 
cuſtoms to this day. 

And the ſame is delivered by the author of Fleta, almoſt 
in the ſame words; and he ſaith, as Brafton had ſaid be- 
fore, that this is the law, unleſs there be a cuſtom to 
the contrary, as in cities, towns, and villages. Fleta b. 
2. c. 57. 
| BY conſtitution of archbiſhop Stratford, which was in 
the 16 Ed. 3. it is ordered thus: Foraſmuch as it hap- 
pmneth ſometimes, that perſons dying inteſtate, the lords of the 
fees do not permit the debts of the deceaſed to be paid out 0, 
their moveable goods, nor the ſaid goods to be diftributed to 1 
uſe of their wives children or parents, or otherwiſe by the 
een of the ordinaries, according to that portion which b 
the cuſtom of the country appertaineth to the deceaſed ; we 
decree, that none ſhall henceforth do the ſame, on pain of the 
greater excommunication. | 


According to that portion which, by the cuſtom of the coun- 
try, appertaineth to the deceaſed] Lindwood fas, The por- 
tion of the deceaſed was, what was aſſigned by the ordi- 
nary for the ſuppoſed benefit of the ſoul of the deceaſed ; 
which was to be determined by cuſtom : ſometimes (ſays 
he) it was the whole perſonal eſtate, as when there was 
neither wife nor child ; ſometimes an half, as where there 
is a wife ſurviving, but no children; ſometimes a third 
part, as where there is both wife and children. Lind. 
178. 


By the cuſtom of the country] He doth not ſay, of the 
realm; and that for 

perhaps throughout the whole realm one and the ſame 
cuſtom as to this matter doth not prevail ; but there are 
different cuſtoms according to the diverſities of countries : 
for there may be a general cuſtòm of ſome province; alfo 
a ſpecial cuſtom” of ſome city, territory, or place. Lind. 
172. | 
 Fnherber ſaith, The writ de rationabili parte bonorum 
lieth, where the wife or ſons and daughters of the de- 


ceaſed cannot have their reaſonable part of the deceaſed's 


goods, after the debts are paid, and funeral expences ſa- 
tisfied. F. N. B. 284. . 
And it ſeemeth, he ſays, by the ſtatute of magna charta, 


c. 18. that this was the common law of the realm; and 


{0 (he ſays) it appeareth by Glanvil. F. N. B. £84. 


this reaſon (faith Lindwood) becauſe 
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the ſuramogs and this writ &c.“ 


4 and E executors of the teftament of D of 

= PY be &c. to ſhew why, ſeeing that according to the 
„ cuſtom in the county aforefaid hitherto obtained and 
„ approved, children after the death of their fathers, 


| unleſs 4p the caſe where the eldeſt ſon, hath lands by de- 
2 
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0 45d in the } Ed. 3. A woman did demand the mojety 
of her huſband's goods becauſe he had . children, and 
counted upon the cuſtom of the realm. . N. B. 284. 

But in after times, and by degrees, they came to count 
Fax the ſame upon the particular cuſtom of ſuch and ſuch 
places. F. N. B. 284. N 
And accordingly the writs in the regiſter do rehearg 
the cuſtoms of particular counties; and are of this form: 

«© The king to the ſheriff &c. If V, who was the 
% wife of D, {hall make us ſecure &c. that then you 
+ ſummon E and E, executors of the teſtament of the 
< aforeſaid P, that they be &c. to ſhew why, ſeeing 
< that according to the cuſtom in the county aforeſaid 
« hitherto obtained, wives after the death of their hu. 
bands qught to have their reaſonable part of the goods 
and chattels of their huſbands, they the fame executors 
« aforeſaid from her the ſaid ¶ her reaſonable part to the 


& value of ten marks of the goods and chattels which 


tc were of the aforeſaid D heretofore her huſband they do 
« detain, unjuſtly, and refuſe to render them unto 12 
c to the great damage ag tas of her the faid //, 
< and againft the cuſtom aforeſaid. And have you there 


„The king &c. Foraſmuch as B of and 9 
& his fiſter have made us ſecure &c. that you ſummon £ 
that 


« who are not their heirs, nor were promoted in the life 
c of their fathers, ought to have their reaſonable parts df 
„ the goods and chattels which were of their fathers, 
they the ſame executors aforeſaid from the aforeſaid B 


and & after the death of the aforeſaid D their father, 


<. whole heirs they are not, and who were not promoted 
4 in the life of the ſame their father, their reaſonable 
« parts to the value of ten pounds of the goods and chat- 
c tels which were of the aforeſaid 'D their father they do 
46 detain, unjuſtly, and refuſe to render the ſame unto 
them; to the great damage and grievance of them the 
« ſaid B and S, and againſt the cuſtom aforeſaid. And 


* bave you there the ſummons and this writ &c.” 


In the caſe of Stapleton and Sherraxd, H. 1684. (1 Ven. 


305. It was ſaid, that the cuſtom of the province of 


York is the ſame with the cuſtom of the city of London, 


ſcent ! 
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at: but it will appear when we come to treat of them 

1 Cn „that there are other differences, | 

And firſt of the cuſtom of the city of London. 


ch 7 Of the cuſtom of the city of London in particulay. 


& 1. By the 11 G. e. 18. Jhereas great numbers of wealthy Statute enabling 

F terſons, nat free of the city of London, do inhabit and carry to diſpoſe by will, 

he in the trade of merthandize and other employments within the 

ſaid city, and refuſe or decline ta became freemen of the ſame, 

by reaſon of an ancient euſtom within the ſaid city, reſtraining 

the citizens and freemen of the ſame fram diſpaſing of their 

perſonal eſtates by their laſt wills and teflaments ; to the intent 

therefore that perſons of wealth and ability, who exerciſe the 

buſineſs of merchandize and other laudable | within 

the ſaid city, may not be diſcouraged from becoming free of 

the ſame, by reaſon of the ſaid cuſtom, it is enacted, that it l 

Hall be lawful to all perſons who ſhall after Tune 1, 1725, 

be made free, or become free, of the ſaid city; and elſe for 

all perſons who are already free, and an the ſaid fin day of 

June 1725 ſhall be unmarried and not have iſſus by auy far» 

mer marriage, to give and deviſe will and diſpaſe of their per- 

fanal eflates, to fuch uſes as they fball think fit ; any euftam ar 

uſage in the ſaid city, or any by-law ar ordinance made or 

obſerved within the ſame, to the contrary thereof in any wiſe 

ntwith/tanding. 1. 17. | 
Provided, that in caſe any perfon, who ſhall at any time 

after the ſaid fit day of Fune 1725 become free of the faid 

ay; and any perſan who is already free, and an the ſaid fit 

day of June 1725 /all be unmarried, and not have iffue by 

any former marriage,—bath agreed or ſhall agree by any wri- 

ting under his band, upon ar in confideration af his marriage 

or otherwiſe, that his perſanal e/tate ſball be ſubjet to ar be 

afiributed or diſtributabls according to the cuſtom of the city of 

London; or in caſe any perſon ſo free, or becoming free as 

efareſaid, ſhall die inteſtate : in every ſuch caſe, the perſanal 


eſtate of ſuch per making ſuch agreement, or fo dying 
inteſtate, ſhall be 2 ta, and be difiributed and diſtributa- 


able according to the cuſtom of the ſaid city ; any thing herein 
antained to the cantrary natwithflanding. 1. 18. 

$0 that as to inteſtates, the cuſtom continueth as it 
was before: which ſeemeth to be as follows. 3 
"A. 2. If a freeman of London dies, in London or elſe- Cuſtom of diftri- 
of where, leaving @ widow aud à child or children ;" his per- — caſe of 
Ny fonal eſtate (after his debts paid, and the cuſtomary al- y 
o lowance for his funeral, and for the widow's * 
iT ing 
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being firſt deducted thereout) is by the cuſtom of the (aig 
City to be divided into three equal parts, and diſpoſed of 
in the following manner ; to wit, one third part thereof 
to the widow, another third part to the children, and the 
other third part (being taken out of the cuſtom) is now 
made ſubject to the ſtatute of diſtribution ; and fo divi. 
ding the whole into nine parts, four ninths belong to the 
wife, and five ninths to the children. 2 Salk, 426. L. 
Raym. 1328. 1 Vern. 180. Note, in the caſe of Bidul⸗ 
and Biddle, 18 Mar. 1718. before lord Parker, it was 
faid, ' that the widow is intitled to the furniture of her 
chamber; or in caſe the eſtate exceeds 20001, then to 
$3 1 inſtead thereof, Vin. Tit. Cuſtoms of London, 
2. 6 

If a freeman hath no wife, but hath children ; the half of 
his perſonal eſtate belongs to his children, and the other 
half (being the dead man's part) is in like manner dif. 
tributable by the ſtatute. 1 P. Will. 341. 

So if he hath a wife, and no children; half of his per- 
ſonal eſtate belongs to his wife, and the other half is diſ. 
tributable; and in this caſe one moiety of the dead man's 
part diſtributable by the ſtatute as aforeſaid, belongeth 
unto the wife by the ſaid ſtatute : ſo that in the whole ſhe 
will have three fourths of the perſonal eſtate, beſides her 
widow's chamber. 2 Salk. 246. Law of Teft. 211. 

If he hath neither wife nor child at the time of his death; 
then the whole belongs to the deceaſed, and is diſtribut- 
able by the ſtatute. Law of Teſt. 192. 

The death's part 3. Concerning which death's part, to be diſtributed by 
En te the the ſtatute, it is enacted by the 1 J. 2. C. 17. as fol 
Katute of diſtri- Joweth : For the determining ſome doubts, ariſing on the fta- 
en. tute of frauds and perjuries, it is enacted and declared, that 
the «clauſe therein, whereby it is provided that that act or any 
thing therein contained ſhould not any ways prejudice or hinder 
the cuſtoms obſerved within the city of London and province 
of York, was never intended nor ſhall be taken or conſtrued 
to extend to ſuch part of any inteſiate's eſtate, as any admini- 
firator, by virtue only of being adminiſtrator, by pretence or rea- 
fon of any cuſtom, may claim to have to exempt the ſame fron 
«diſtribution ; but that ſuch part in the hands of ſuch admimt- , 
frrator ſhall be ſubjeꝶ to diſtribution, as in other caſes within 

the ſaid act. ſ. 8. | 

It was called the dead man's part, becauſe the ordi- 

nary, or he to whom the ordinary ſhould commit admi- 
niſtration, was to diſpoſe of the ſame to pious uſes, for 
the benefit of the ſoul. of the deceaſed ; but adminiſtra- 
| tors, 
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do, yet the infant ſhall remain in the cuſtody of the 


Malſam and Skinner, Prec. Cha. 499. 
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tors, under pretence of concealed debts, did e 
keep the greateſt part thereof to their own uſe : And af- 
ter this ſtatute of the 1 J. 2. in the caſe between the 
widow and the ſon of Sir Richard How, knight, the 
widow as. adminiftratrix claimed to herſelf the death's 
part by virtue of the letters of adminiſtration granted to 
her of her huſband's eſtate ; but this, being thought un- 
reaſonable, was conteſted by the ſon in chancery with his 
mother in law; and upon hearing the cauſe, it was ſet- 
tled and decreed to be obſerved for ever, that the de- 
ceaſed's part ſhould be divided according to the ſtatute of 
diſtribution, in purſuance of this explanatory clauſe of 
the 1 J. 2. c. 17. Green's Privil. 49, 50. 

4. The court of orphans is held by cuſtom time out of Seperintendency 
memory, before the lord mayor and aldermen of the city a 15 
of London; who are guardians to the children of all 
freemen of London, that are under the age of twenty one 
years at the time of their father's deceaſe. Privilegia 
Londini, 288. . , 

And if a freeman or freewoman die, leaving orphans 
within age- unmarried ; the court of orphans ſhall have 
the cuſtody of their body and goods : and the executors 
or adminiſtrators ſhall exhibit inventories before them, 
and become, bound to the chamberlain to the uſe of the 
orphans to make a true account upon oath, and if they 
refuſe, ſhall commit them till they become bound. Priv. 

Lind. 280. And their being bound fo to do in the ſpiri- 
tual court, excuſeth them not from this cuſtom, Law of 
Ex. 252. 

For if the father is a freeman of London, he cannot 

deviſe the diſpoſition of the body of his child ; and if he 


mayor and aldermen. Privil. Lond. 287. 

5. The children of a freeman of London are intitled Chileren inti- 
to their ſhare of his perſonal eſtate, tho' they were born RENE 
out of the city; and tho” their father did not inhabit or 
die in London. Law of Teft. 202. 

And alſo, tho” their eſtate doth not lie in the city, but 
elſewhere. Privil. Lond. 288. | | 

6. An after-born child ſhall come in with the reſt for Child iatitled, 


a cuſtomary ſhare of the father's perſonal eſtate. T. 1718. te born afcer 
the father's 


death. 
7. T. 1706. Wilcecks and Wilcocks. A child intitled to child dying, the 


an orphanage ſhare of his father's perſonal eſtate, dying orphanage pare 
under twenty one, and unmarried, cannot deviſe it by 
bis will; for by the cuſtom it ſurvives to the other chit- 

dren; ' 


Wife divorced. 


advanced, child, doth — advance all his children or his arg 
es e 


- bas p 8 . 
* * 
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dren + But he may deviſe the ſhare which he hath un 
the ſtatute of Alt baden. 2 Vern. 559. e 
In the caſe of Nute and Lewen, M. 1682; it is (ail 
that if « man 1 an orphan, way dies under twenty 
one; het orpſianage part ſhall not ſurvive to the 

children, but all 80 to the huſband. 7 
But in the taſe of Moviurather and Hofter, 7. 5 C. 
caſe Was cited between Zmbroſe and Ambroſe, and another 
between Ratulinſon and Ratulinſon, where it had been cer. 
tified to be the euſtom of London, and was according) 
decreed by the lord chancellors Harcourt and Cowper ſuc. 
ceſſively, that if a tity orphan dies before 21, his orpha- 
nage part ſurvives to the other orphans, and that he can 
mak no diſpoſition by will to contradi& it ; but if he 
dies after 21, at Which time he might by will have dil. 
poſed of it, thete, tho' he die inteſtate, it ſhall go accot- 
ding to the ſtatute of diſtribution, between his mother 
and ſurviving brothers and ſiſters ; and that in the other 
eaſe, where he dies before 21, the ſurvivorſhip holds only 
as to the orphanage part belonging to himſelf, ſo that if 
be had by ſurvivorſhip the part of any other of his bo- 
' thers or liſters, that ſhould go according to the ſtatute of 
diſtribution. It was alſo ſaid, that if a man marries an 
orphan, yet till twenty one his right is not ſo veſted as to 

revent his wife's ſhare from ſurviving, in cafe ſhe died 

fore twenty one. Prec. Cha. 537. 

So if a man marries an orphan, and dies; his repre- 
ſentatives are not intitled to any part of what was his 
wife's cuſtomary ſhare, but the whole belongs to the 
wife. Viner. Cuſtom of London. (B. 10.) 18. 

A wife divorced for adultery, ſhall not have he 
_ cuſtomary ſhire, Bunb. 16. | 
9. Where the huſband was attainted of felony, and 
pardoned on cofidition of tranſportation ; and afterwards 
the wife became intitled to ſome perſonal eſtate as orphan 
to a freeman of London; this perſonal eſtate was decreed 
to belong to the wife, as to a feme ſole, T. 1729. Neu- 
eme and Bowyer, 3 P. Will. 32. Wor. IH 

10. If a freeman, having ſeyeral children, or but one 


child; this ſatisfies the cuſtom, and is the ſame as if 
had no child, and his perſonal eſtate fhall go as if there 
was none, So if a freeman compound with his wife be- 
fore marriage, for her cuſtomary part; it is the ſane 8 
F there was no wife. 2 P. Will. 527. 
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* M. 1710, Hintedt and Hancock, Where the wife of a 
freeman of London is compounded with before marriage, 
10 by ſettling 2 jointure, altho* of land ; the wife is taken 
bn, 46 advanced, and the children by the cuſtom of London 
ſhall have à moiety as if the wife was dead. 80 if aff 
the * are advanced, the wife ſhall have a moiety. 
2 Vern, 665. 
4 H. oy” Bubingto and Greenwood. A jointure by 2 
Ty freeman on his wife in bar of dower, will not bar het of 
her euſtomary patt : otherwiſe it is, if ſaid to be in bar 
„ ber cuſtomary part. 1 P. Wil. 530. 
"i M. 1727. Lewin and Lewin. If a woman, before mat- 
nage with a freeman of London, accepts of à ſettlement 
he upon her, to take effect after her huſband's death in caſe 
if. ſhe ſurvives him, of part of his perſonal eſtate (without 
N taking notice of the cuſtom of London), the is ther 
Yor — 7 her cuſtomary part of his perſonal eftate, 3 P. 
Ul, 16. | 
y T. 1134. Puſey and Deſboverie. Lord chancellor Tal- 
ir bot, taking notice of the . contrary determinations made 
18 by the court in this point, ſaid it had been of late ſettled, 
of that where a wife was compounded withal, it ſhould be 
an taken as if there was no wife; and conſequently that the 
to buſband ſhould have one moiety, and the children the 
W other. The like was held by the lord Hardwicke, in the 
eaſe of Morris and Burrow, in the year 1737. 1 P. 
e- Will. 644. 


Nis 11. It is ſaid, generally, by the author of the Lato of What mall be 

he Teflaments, that any proviſion made by the father in his deemed ſuffi» 
life time for his children, is advancemént within the cuf- gent e 

er tom; but a ſettlement of à real eſtate on a child is no 
38338 nor to be brought into hotchpot. Law of 

nd N. 204. 

ds But Mr. Vernon queſtioneth, whether every proviſion 

an made by the father for his child be an advancement, or 

6d whether only fuch a proviſion as is made on the marriage 

10 of a child? And he anſwers, that it ſeemeth to be only 
ſuch a proviſion as is made on marriage, or in putſuanct 

ne of a marriage agreement. 1 Vern. 89. 

le And in the caſe of ents and Holford, M. 34 C. 2. 

de The plaintiff exhibited” his bill, ſetting forth that his 

ere wife's father was a citizen of London, and that he had 

* not advanced her in his life time, and demanded her cuſ- 

85 tomary part, and prayed an account. It was inſiſted on 


the defendant's part, that the plaintiff's wife was ad- 
ranced by her father in his life time, he having given 
| We 
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her 400 1. But the lord chancellor was of opinion, that 
it could not be any advancement, unleſs it had been 
given her as a marriage portion, or in "purſuance of x 
marriage agreement; and the 400 | were not given till x 
long time after her marriage, and without any agreement 
that the ſame ſhould be for her marriagg portion, and 
was a free gift, great part of the ſums that made up the 
4001 being given at chriſtenings and lyings in. Next, 
it was inſiſted for the defendant, that theſe ſeveral ſums, 
howſoever given, ought (if the plaintiff will come in 
for his wife's cuſtomary part) to be caſt into hotchpot:; 
But the plaintiff's council denied it; and took a diffe. 
rence betwixt a free gift ſubſequent to the marriage, 
and where the ſame is given in marriage; and compared 
it to the caſe of an heireſs, where ſhe has lands given 
her in frank marriage, thoſe muſt be caſt into hotchpot; 
but otherwiſe it is of lands. conveyed or given to her by 
her father or other anceſtor after the marriage. But not 
allowed by the lord chancellor. And the plaintiff not 
conſenting to caſt into hotchpot the 4001 given unto his 


wife as aforeſaid, the bill was diſmiſſed. 1 Vern. 61. 


H. 1683. Civil and Rich. The cuſtom of the city of 
London touching orphans was certified to be; that where 
an heir or coheir had a real e/tate ſettled on him by the 
father, the ſame was out of the cuſtom of the city of 
London; and tho' the father ſhould afterwards declare 
the ſame to be a full advancement. for ſuch child, yet 
that was no bar to his orphanage part, neither was it to 
be brought into hotchpot ; but was clearly out of the 
cuſtom : And it was ſaid, that by the cuſtom of the city 
of London, where a child is married with the father's 
conſent, and there is a portion given in marriage ; ſuch 
child is debarred from claiming any benefit of the orpha- 
nage part; unleſs the father ſhall, by writing under his 
hand and ſeal, not only declare that ſuch child was not 
fully advanced, but likewiſe mention in certain, how 
much the portion given in marriage did amount unto; 
that ſo it may appear what ſum is to be brought into 
hotchpot. 1 Vern. 216, , 3 

M. 1685. Annand and Honeywood. The queſtion was, 
whether money given by the father zo be laid out in land to 
be ſettled on the ſon and the intended wife for their lives, 
with remainders in tail, ſhould be reckoned to be an ad- 


vancement by part of the perſonal eſtate of the father, ſo 
as that the ſon ought to bring the ſame into hotchpot, to 
intitle him to a ſhare of the perſonal eſtate, Lord chan- 


cellor ; 
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cellor; There is no colour to reckon this any part of the 

rſonal eſtate. 1 Vern. 345. 

T. 1699. Chace and Box. If any freeman's child be 
married in the life time of his or her father, by his con- 
ſent, and not fully adyanced to his full part or portion of 
his father's perſonal or cuſtomary eſtate, as he ſhall-be 
worth at the time of his deceaſe ; ſuch freeman's child ſo 
married as aforeſaid, ſhall be excluded and debarred from 
having any farther part or portion of his or her ſaid fa- 
ther's perſonal or cuſtomary eſtate to be had at the time 
of his deceaſe ; except ſuch father, by ſome. writing by 
him written and ſigned with his name or mark, ſhall de- 
clare and expreſs the value of ſuch advancement : And 
then every ſuch child, after the deceaſe of his father, 
producing ſuch writing, and bringing ſuch portion ſo had 
of his father into hotchpot, ſhall have as much as will 
make up the ſame a full child's part or portion of the cuf- 
tomary eſtate which his father had at the time of his de- 
ceaſe ; notwithſtanding ſuch father ſhall by any writing 


advanced. L. Raym. 484. 

Note, it is ſaid to be ſufficient if he declare the ſame 
by any writing under his hand, or-by any thing written 
by him, altho' it be in an almanack, or elſewhere. Green's 
Privil. of L. 53. 

H. 1708. Dean and lord Delaware. The father's de- 
claring, that the child was fully advanced or not advan- 
ced, was of no avail, unleſs it appeared what the advance- 


* ment was in certainty; to the intent it might be known, 
ty whether ſuch advancement did amount unto as much as 
5 _ have belonged to the child by the cuſtom. 2 /ern. 
; 30. 

p 7. 1729. Cleaver and Spurling. If a freeman hath 
Fr advanced his child on marriage, and the certainty of that 
of advancement doth not appear under the freeman's hand 
- this is to be taken as a full advancement : but the free- 
; man's declaration alone that he hath fully advanced his 
1 child, is not of itſelf ſufficient; for at that rate it would 


be in the power of every freeman, by making ſuch decla- 


2 ation, to bar his child of the orphanage part. 2 P. Will. 
527 


10 her cuſtomary part. As in the caſe of Lockyer and Savage, 
= M. b G. 2. The father, on his daughter's marriage, a- 
5 grees to give her 30001; which ſhe, being of age, cove- 
ts Vo. IV, | 2 nants 


under his hand and ſeal declare ſuch child was by him fully 
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12. The child of a freeman of London, when of age, child or age 


1 may in conſideration of a preſent fortune, bar herſelf of may tele the 
| cuttomary part. 
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nants to receive in full of her cuſtomary ſhare as a free. 
man's daughter: and tho? it was objected, that ſuch a fu. 
ture right cannot be releaſed, and that parents might make 
an ill uſe of the power they have over their children, in 
forcing them to give ſuch diſcharges ; yet this was held 2 
good bar of the cuſtom, there being no fraud in the tran. 
action. 2 Abr. Caf. Eq. 272. Str. 947. 

But ſuch releaſe, without a valuable cnſideration, is 
not good; for in ſuch cafe, at the tim® of the releaſe, 
the children having neither jus in re, nor jus ad rem, the 
whole being in the father during his life, there is nothing 
for any releaſe to operate upon. Tr. Ath. 402. 

13. In the caſe of Kemp and Kelſey, M. 1720. The 
plaintiff's wife was a freeman's daughter; and after her 
marriage, her father gave her 1001, and the plaintiff ex- 
ecuted a releaſe for the 1001, in full of all his wife's cuſ- 
tomary part or ſhare which was or might be due to her by 
the cuſtom of London, The father died. A bill wa 
brought for a diſcovery of the perſonal eſtate, and that 
upon the plaintiff's bringing the 1001 into hotchpot, 
they might be let in to a cuſtomary part of the father's eſ- 
tate, The defendant pleaded the releaſe in bar. And by 
the lord chancellor Macclesfield: The huſband had no 
power to releaſe a future intereſt of his wife's. She might 
ſurvive him; and would then be intitled to it in her own 
right. Beſides, this releaſe is ſuggeſted to be fraudulently 
obtained. And therefore his lordſhip ordered the plea to 
ſtand for an anſwer, with liberty ta except, ſo as to have 
an account of the freeman's perſonal eſtate, and the bene- 
fit of the releaſe to be ſaved to the hearing, when the 
queſtion would come more properly, whether the releaſe 
by the cuſtom was good or not. 2 Abr, Eg. Caf. 267. 

E. 1725. Cox and Belitha, A freeman of London had 
two daughters and one ſon. One of the daughters mar- 
ried ; and on receiving a ſuitable portion, the huſband rt- 
leaſed all right and intereſt which he had or might have 
to any part of the father's perſonal eſtate by the cuſtom or 
otherwiſe; and covenanted that at any time after the 
death of the father, he would do any further act for the 
releaſing of any right which he might have by the cuſtom, 
Jekyll and Gilbert, commiſſioners, inclined to think, 
that the releaſe being for a valuable conſideration, pur- 
porting an agreement to quit the right to the orphanage 
part, to be binding in equity; but tho” this might not be 
ſo clear, yet the covenant for a valuable conſideration to 
releaſe the future right is good: And fo they decreed on 


the execution of the releaſe. 2 P. Will. 272. 7 
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June 18, 1737. Madlalſa and Toes. A bill was brought 
to have a ſpecific performance of articles made on the 
marriage of the defendant, whereby the defendant and his 
wife covenanted, in conſideration of 2000 l, the wife's 
marriage portion, to releaſe all the right and intereſt that 
might accrue to them out of her father's perſonal eſtate by 


the cuſtom. of the city of London, he being a freeman of 


the ſaid city. The defence made for the defendant was, 
that the cuſtomary part being a mere poſſibility and con- 
tingency, which might or might not happen, it could not 
de releaſed ; and if it could, that at the time of the ar- 


ticles, the wife was an infant, and ſo not bound by them; 


beſides that the 20001 was no conſideration for releaſing 
ſuch an intereſt, the wife's father having died worth up- 
wards of 20,0001. By the lord chancellor Hardwicke : 
Tho' hardſhips may happen on my determination, yet 
theſe are 3 "Bain too looſe either for a judge at law 
or in this court to lay any weight upon; and I muſt de- 
termine 1 to the facts, by the rules of law, and 
of this court. In this caſe there appears to have been a 
valuable conſideration for the agreement in the articles, 
becauſe at the time when the 20001 was given, the de- 
fendant's wife was intitled to no part of the eſtate of her 
father, and it was given for her advancement in the world, 
and it is highly reaſonable that ſuch kind of articles ſhould 
be carried into execution, and that when a father is boun- 
tiful to his children in his life time, he ſhould have his 
affairs ſettled to his own ſatisfaction. As to the objection 
of the cuſtomary part being a poſſibility, and merely in 
contingency, it is of no weight ; for there is no doubt 
but it might be releaſed in equity: But here is a cove- 
nant, which the defendant is bound by in all events, And 
it is no objection to ſay, that the wife was under age; for 
tho' in this reſpect, if the huſband were dead, the articles 
would not bind her, and ſhe would by ſurvivorſhip be in- 
titled to the cuſtomary ſhare, as a choſe in action not re- 
covered, or received by the huſband ; yet he being alive, 
it is a matter that accrues to him in right of his wife, and 
he may releaſe it, and his releaſe will bind her; and there- 
fore it was reaſonable he' ſhould perform his covenant, I 
found my opinion too on an old law well known in the 
ty, by the name of Jud's law; whereby a huſband was 
zuthorized to agree with the father for the wife, tho' ſhe 
was under age. Tr. Atk. 63. | 
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Whether the 14. In the laſt mentioned caſe of Medcalfe and Ives, 2 
_ — +», Queſtion aroſe, whether the orphanage part, covenanted 
_ man's or to be releaſed by the huſband, ſhould fall into the dead. 
the orphanage man's part, and go wholly according to his diſpoſition of 
mm the reſidue of his eſtate, as a thing purchaſed by him; 
or whether it ſhould fall into his perſonal eſtate, and be 
diſtributed with it according to the cuſtom : Aud the lord 
chancellor ſaid, that as in equity things covenanted to be 
done are as things actually done, it muſt be conſidered as 
if the huſband had actually releaſed, and fo is an extin- 
guiſhment of his wife's right to the orphanage part; and 
being an extinguiſhment of the right, it leaves the eftate 
of the father as if it had never been charged with it, and 
muſt therefore be conſidered as a part of his general per- 
ſonal eſtate, and not to go wholly to the executor of the 

father, as a part of the dead-man's ſhare, Tr. Ath. 64. 
Whether mar. 15+ In the caſe of Hill and Blanket, H. 28 C. 2. It is 
nage without ſaid, that there is no ſuch cuſtom, as that a child marry- 
conſent bars the ing under the age of eighteen, without the father's con- 
* ſent, ſhall loſe her orphanage part. Cha, Ca. Finch. 

248. | 

"Bil in the caſe of Foden and Howlett, H. 1 F. 2. By 
Tefferies lord chancellor: If the daughter of a citizen of 
London marties in his life time againſt his conſent, unleſs 
the father be reconciled to her before his death, ſhe ſhall 

not have her orphanage ſhare of his perſonal eſtate : and 
it would be unreaſonable to take the cuſtom to be other- 

iſe. 1 Vern. 354. 

And if any perſon intermarry with an orphan without 
conſent of the court, ſuch perſon may be fined by them, 
according to the quality and portion of the orphan ; and 
unleſs ſuch perſon pay the fine, or give ſecurity to pay it, 
they may commit him to Newpate to remain there till he 
ſubmit to their orders. Priv, Lond. 282, 283. 

And he that marries an orphan without conſent of the 

court, muſt-make a jointure before he receives the portion. 

Priv. Lond. 286. 
Coftom extents 16. E. 1686. Fowke and Hunt. A freeman of Lon 
not to grandchil- don dies, leaving a widow and no children, but hath ſe- 
ren. veral grandchildren living at the time of his death. And 
the queſtion was, whether they were within the cuſtom 
of the city of London or not. The lord chancellor took 
time to conſider of it; and having conſulted the recorder 
and ſeveral of the aldermen, delivered his opinion, that 
randchildren were not within the cuſtom of the city of 


ndon. 1 Vern. 397. K 1716 
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H. 1716. Northey and Strange. It was admitted by 
counſel, and ſaid to have been ſo determined, and ſettled, 
that a freeman's grandchild (where the grandchild's father 
was never advanced in the freeman's life time, and died 
before the freeman, leaving a child) was not within the 
cuſtom; and that only the freeman's children were within 
the cuſtom, to' come in for an orphanage part. 1 P. 
Will, 341. 2 Salk. 426. 

17. If a freeman of London hath but one child, and Hotchpot only 
he has zeceived ſome portion from his father, and the fa- _— chi- 
ther dies, leaving this child and a wife; the child ſhall _ * 
have his full orphan's part, without any regard to what he 
hath already received : for that advancement in part is only 
to be brought into hotchpot with children, and not with 
others: By Sir Edward Northey. 2 Salk. 426. 

. 1685. | Beckford and Beckford. The only point was, 
apon the cuſtom of the city of London, where a child 
had a portion, but was not fully advanced, and was 
to bring her portion into hotchpot ; whether the portion 
ſhould be brought into the perſonal eſtate in general, that 
ſo the widow might come in for part of it, or whether it 


Y ſhould be brought into the orphanage part only : Lord 
f chancellor; It is beyond all doubt, that it muſt be brought 
s into the orphanage part only. 1 Vern. 345. 
l T. 1691. Fane and Bence. Where an only child is in 
d part advanced by the father in his life time ; ſuch child 
4 ſhall not bring his part into hotchpot, there being none 

in equal degree with him. 2 Vern. 234. 
It T. 1729. Cleaver and Spurling. A freeman of London 
l, having but one child, advanceth that child in part only ; 
d the child ſhall take a full ſhare, without bringing what he 
t, had before received into hotchpot: for the only meaning of 
e bringing the child's ſhare into hotchpot is, to make an 

equality among the children; and not for the benefit of 
Ie the mother, or to increaſe the dead-man's ſhare, 2 P. 
n. Will. 526. wm. 

18. A; leaſe for years attending the inheritance of a Leaſe. 

& freeman of London, is not aſſets within the cuſtom. 1 
e- 4 en. 2, 102. A f 
nd 19. So if a citizen of London has a truſt of a term Truſt of a term , 
m attending his inheritance, and dies; the truſt of the term 


ok ſhall not be ſubject to the cuſtom of London, to be divided 

between the wife and children, as other perſonal eſtate 

at and chattels ſhall. 2 Freem. 66. | 
20. A mortgage in fee ſhall be counted part of a free- Mortg ige. 

p 93 eſtate, and ſubject to the cuſtom. 1 Cha. 

Pry 4. 285. | 
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A mortgage ſhall be paid out of the perſonal eftate, in 
preference to the cuſtomary or orphanage part by the 


cuſtom of London ; becauſe the cuſtom of London can. 
not take place till after the debts paid. 2 P. Will. 335. 


iv. Of the cuſtom of the province of York. 


By the ſtatute of diſtribution 22 & 23 C. 2. c. 10. it 
is provided, that the ſaid act or any thing therein contained, 
ſhall not any ways prejudice or hinder the cufloms obſerve 
within the city of London, or within the province of York, 
or other places, having known and received cuſtoms peculiar 1 
them, but that the ſame cuſtoms may be obſerved as formerh 
any thing therein contained to the contrary notwithflanding, 


3 | 
And by the 1 J. 2. c. 17. For the determining fone 
doubts avitng upon the ſaid flatute, it is thereby enacted an 
declared, that the clauſe therein by which it is provided, that 
the ſame ſiatute or any thing therein contained ſhould not am 
ways prejudice or hinder the cufloms obſerved within the city of 
London and province of Vork, was never intended, nor ſhall 
be taken or conflrued to extend to ſuch part of any inteftate's 
eflate, as any adminiſtrator, by virtue only of being admini- 


firator, by pretence or reaſon of any cuſtoin, may claim is have 


to exempt the fume from diſtribution ; but that ſuch part in 
the hands of ſuch adminiſtrator ſhall be fue? to diſtributin 
8. 


43 in other caſes within the ſaid Natute. 


By virtue only of being admini/irator] The part which 


the adminiſtrator hath by virtue only of his being admi- 


niſtrator, is the deadman's part ; which being taken out 


of the cuſtom, this ſtatute of the 1 J. 2. c. 17. provides 


that the ſame ſhall be diſtributed according to the ſtatute 


of diſtribution, 


And agreeable hereunto was the caſe of Stapleton and 


. Sherrard, Feb, 5th in the 3 F..2, which cauſe was de- 
- pending when this ſtatute was made : Between John Sta- 


PR eſquire, and Thomas lord Meryon, plaintiffs; 
Bennet Sherrard, eſquire, and Dorothy his wife, admi- 
niſtratrix of the goods of Robert Stapleton, eſquire, de- 
fendants.— This cauſe having been firſt heard, on the 
13th day of June, in the 35th of Cha. 2. and it being 
then referred to a maſter to take an account of the per- 
ſonal eſtate of the ſaid Robert Stapleton, and to make 
exact diſtribution of the ſame according to law, amongſt 
the plaintiff Stapleton, and the child of the lord Meryon, 
and alſo the brothers and fiſters of the ſaid Robert Staple- 
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ton; as well thoſe of the whole blood, as of the half 
blood, and their reſpective repreſentatives; the defendant, 
in right of the defendant Dorothy as ſhe is widow of the 
ſaid inteſtate Robert Stapleton, claiming a moiety of the 
clear perſonal eſtate by the cuſtom of the province of 
York, and alſo by the late act fox ſettling inteſtates eſtates 
half of the other moiety thereof; and the ſaid maſter 
being thereby to report ſpecially to this court, as he ſhould 
think fit, what ſhould appear doubtful as to the intereſt 
of any of the parties concerned therein, the faid maſter. 
made his report dated the gth day of June 1684, whereby 
he certified, that by the cuſtom of York, a moiety of the 
ſaid clear perſonal eſtate was of right due and belonging 
to the defendant Dorothy, as the widow and relict of the 
ſaid Robert Stapleton, and that the other moiety he had 
divided amongſt the ſaid inteſtate's brothers and ſiſters, 
and their legal repreſentatives, in ſuch proportions as is 
therein mentioned, And exceptions having been put in 
to the ſaid report, and the ſame coming to be heard the 
24th day of February in the firſt year of king James the 
2d, before the right honourable the lord keeper of the 
great ſeal of England; his lardſhip deſired his grace the 


then lord archbithop of York to certify, when a man dies 


inteſtate within the province of York without iſſue (after 
his debts and funerals paid) how the reſidue was to be 
divided by the cuſtom of the province of York, and what 
part remained by the ordinary to be diſtributed. , And his 
grace the then archbiſhop of York having, purſuant to 
the ſaid deſire, on the 18th day of March in the 1 
year of James the 2d, certified that in ſuch caſes aforeſaid, 
the widow of the inteſtate by the cuſtom of the ſaid pro- 
vince, hath uſually had allotted to her one moiety of 
the clear perſonal eſtate, and that the other moiety had 
been diſtributed amongſt the next of kin to the deceaſed 
inteſtate, and that had been the conſtant practice of the 
eccleſiaſtical court at Vork. To which certificate the 
faid defendants took exceptions. Upon debate whereof 
on the 17th of May in the faid firſt year of James 
the ſecond, it was ordered, that the exceptions ſhould be 
overruled ; and the defendants were ordered to pay unto 
the plaintiffs, and bring into court reſpectively, the ſe- 
veral and reſpective ſums of money therein in that behalf 
mentioned within two months, or in default thereof, or 
if the plaintiffs ſhould not acquieſce therein, then they 
were to pay coſts. And the defendants being not ſatiſ- 
hed with the ſaid order, did afterwards petition the right 
2 


4 honourable 
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* 


honourable the lord high chancellor of England for a re. 


hearing of the ſaid cauſe, upon this point only, name] , 
whether the defendant Dorothy, being the widow of the 
ſaid Robert Stapleton, who died an inhabitant of the 
province of York, and without iſſue, and alſo his admi- 
niſtratrix, ought not by virtue of the cuſtom of the ſaid 
province, to have one moiety or half of the clear perſonal 
eſtate of the ſaid inteſtate Robert Stapleton. her late huſ. 
band, and alſo according to the rules of diſtribution men- 
tioned in the late act for ſettling inteſtates eſtates to haye 
half of the other moiety as widow of the ſaid Robert 
Stapleton, who died without iſſue as aforeſaid. And his 
lordſhip having ordered the ſaid cauſe to be reheard upon 
that point only, and the ſame coming to be reheard ac- 
cordingly before his lordſhip in the preſence of the de- 
fendant's counſel, none attending for the plaintiffs, albeit 
due notice of the ſaid Jaſt order for rehearing was given 
to them and the other parties concerned, as by affidayit 
then produced did appear; and the caſe on the pleadings 
in the caufe being opened by the defendant's counſel, and 
upon conſideration thereof, and of the ſaid late act for 
ſettling of inteſtates eſtates, and of the ſtatute made in 
the 1ſt year of his ſaid majeſty king James the 2d, inti- 
tled, an act for reviving and continuing ſeveral acts of 
parliament therein mentioned ; his Jordſhip declared, that 
notwithſtanding the ſaid certificate of the ſaid lord arch- 


_ biſhop of York, his lordſhip was fully ſatisfied, the de- 


fendant in right of the defendant Dorothy as widow of 
the ſaid inteſtate Robert Stapleton her late huſband ought 
to have the one moiety or half of his clear perſonal eſtate 
by virtue of the cuſtom of the province of York, and 
alſo half of the other moiety of the ſaid clear perſonal 
eſtate by virtue of the ſaid ſtatute and rules of diſtribution 
therein mentioned ; and did order and decree the ſame 
accordingly, And it being alledged, that the defendants 
in purſuance of the ſaid former decree, and to avoid any 
contempt for not yielding obedience thereto, had paid 
and ſatisfied unto the plaintiffs and others the brothers 
and fiſters of the ſaid inteſtate Robert Stapleton, or their 
reſpective repreſentatives or ſome of them, the reſpeCtive 
proportions to them reſpeCtively allotted by the maſ- 
ter's report, whereas they ought but to have paid one 
moiety thereof, and prayed that the plaintiffs and the ſaid 
other perſons that were ſo overpaid might refund and pay 
the defendants the moiety or half of the money ſo paid or 
ſatisfied unto them, his losdſhip did order and _ the 
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ame accordingly, and the 51 depoſited with the regiſter 


upon the granting of the ſaid rehearing to be paid back 
to the defendants or their clerks in court. Afterwards 
on the 8th day of June in the 3d year of the reign of his 
faid majeſty king James the 2d,' the plaintiffs being diſ- 
ſatisfied with the ſaid order made, petitioned his lordſhip 
to hear the cauſe again; and the ſame coming to be re- 
heard accordingly on the 5th day of February in the 
year aforeſaid, before his lordſhip, in the preſence of 
counſel learned on both fides, upon long debate of the 
matter, and hearing what could be alledged on either ſide, 
his lordſhip declared the defendant's wife is well intitled 
to one moiety of her late huſband's eſtate by the cuſtom 
of the province of York, and to a moiety of the other 


' moiety by the act of diftribution, and therefore ſaw no 


cauſe to alter the former order ; and therefore did order, 
that the ſaid former order ſhould ſtand confirmed. 

By the 4 W. c. 2. Whereas by cuſtom within the province 
of York, or other uſage, the widows and younger children of 
perſons dying inhabitants of that province, are intitled to a part 
of the goods and chattels of their late huſbands and fathers 
{called her and their reaſonable part) nottwithſſanding any diſ- 
poſtion of the ſame by their huſbands and fathers laſt wills 
and teſtaments, and notwith/tanding any jointures made for the 
livelibood of the ſaid widows by their huſbands in their life 
time, which are competent, and according to agreement; 
whereby many perſons are diſabled from making ſufficient pro- 
viſion for their younger children: for remedy thereof, it is 
enacted, that it ſhall be lawful for any perſon inhabiting or 
reſiding, or who ſhall have any goods or chattels within the 
province of York, by their laſt wills and teſtaments to give 
begueath and diſpoſe of all and ſingular their goods chattels debts 
and other perſonal eſtate, to their executors, or ſuch other per- 
ſons as they ſhall think fit, in as ample manner as by the laws 
and ſlatutes of this realm any perſon may give and diſpoſe of the 
ſame within the province of Canterbury or elſewhere ; and the 
widews, children, and other the kindred of ſuch teflator, ſhall 
be barred to claim or demand any part of the goods chattels or 
other perſonal eflate of ſuch teflator, in any other manner than 
. by the ſaid laſt willi and teflaments is limited and appointed. 
EW. 

Provided, that nothing in this act ſhall extend to the citizens 
of the cities of York and Cheſter, who ſhall be freemen of the 
ſad reſpective cities, inhabiting therein or within the ſuburbs 
thereof at the time of their death; but that every ſuch citizen's 
widow and children ſhall have ſuch reaſonable part and pro- 
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portion of the teflator's perſonal eftate, as they might have hai 


2% ge of the province of York before the mating of thi 8 
act, I. 3. 

Note, the mentioning of the city of Cheſter here was 3 
miſtake; for this cuſtom of the province of York did not 4 
extend to that city, nor to any other part of the whole * 
archdeaconry of Cheſter : and the reaſon is, becauſe un- — 
til the erection of the ſee of Cheſter in the time of king 60 
Henry the eighth, that archdeaconry was not within the | 
province of York, but was part of the dioceſe of Litch- = 
field and Coventry within the province of Canterbury, — 
And therefore afterwards, when this proviſo was taken f 
off by the ſtatute here next following, with reſpect to the ; 
city of York ; there was no need for any application to * 
parliament to repeal the ſame proviſo, in relation to the o 
* of Cheſter. — 

ut as to the city of York, it is enacted by the 2 & 3 on 
An. c. 5. as followeth : Whereas in the flatute of the 4 W. of 
c. 2. there is a proviſo, that nothing in the ſaid act contained 15 
Should extend or be conſirued to extend to the citizens of th: 7 
cities of York and Cheſter, who ſhould be freem en of the ſaid hs 
reſpetirve cities, inhabiting therein, or within the ſuburb; JE 
thereof, at the time of their death ; but that every ſuch citi- | 
genf widow and children ſhould have ſuch reaſonable part and 1 
proportion of the teſtator's perſonal eftate, as they might have 7 
had by the cuſtom of the province Vork before the making of 
the ſaid aft: And whereas notwithſtanding, the mayor aud x 
eommonalty, on behalf 75 the inhabitants of the ſaid city of 
York, have requeſted that the ſaid proviſa may be repealed, 
/ that the freemen of the ſaid city may have the benefit if | 
the ſaid act, as well as all other perſons inhabiting within the ur 
faid province; it is enacted, that the ſaid prove ſo far a ex 
the ſame concerneth the citizens of the city of Vork, ſhall be ſh 
and is hereby repeal:d ; ſo that it ſhall and may be __ 1 ſa 
all and every the citizens of the ſaid city of Vork, who ſhal de 
be freemen of the ſaid city, inhabiting therein, or within the tic 
ſuburbs thereof, at the time of their death, by their laſt wills | 
and teflaments to give begucath and diſpoſe of their goods chat- hi 
tell debts and other perſonal eſtates, to their executors or ſuch by 
other perſons as they fhall think fit, as any other perſons inlu- th 
biting or reſiding within the ſaid province of Vork may law- pl 
fully do ly virtue of the ſaid act; and that the widows, chi- to 
dren, and other kindred of ſuch teflator, ſball be barred 15 a 
U 


claim or demand any part of the goods chattels or other perſona! 
eftate of the teflator, in any other manner than as by the ſaid 
4 wills and teſtaments is appointed; any thing in the jar 
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aft, or any other law, flatute, or uſage to the contrary not- 

h ; | 
"5 that the ancient law and enden retraining the in- 
habitants of the province of York from diſpoſing of their 
whole perſonal eſtates by will, is now utterly aboliſhed 
out of that whole province. 

But with reſpect to the diſtribution of inteſtates effects, 
the cuſtom continues as it hath been for ages paſt: which, 
taking Swinburne for our guide, we come now to trace 
out and delineate, | 

It is to be underſtood then, that within the province 
of York generally, there hath been an ancient cuſtom, 
and divers famous writers long ago. have made mention 
of the ſaid cuſtom in their works to have been obſerved 
long before their days, and the ſame alſo appeareth from 
the acts and other very ancient inſtruments of undoubted 
credit faithfully preſerved in the regiſtry of the archbiſhop 
of York; by which cuſtom there is due to the widnu and 
to the Inwwfwl children of every man being an inhabitant or an 
houſholder within the ſaid province of Vork, and dying there 
or elſewhere inteſlate, being an inhabitant or hou 
within that province, a reaſonable part of his clear moveable 
goods : unleſs ſuch child be heir to his father deceaſed; or were 
advanced by his father in his life time, by which advancement 
it is to be underſtood, that the father in his life time beftowed 
upon his child a competent portion whereon to live. Swin. 
220, 230, 233. | 


Reaſonable part] Which is as followeth : 

(1) If the inteſtate hath neither wife nor child at the 
time of his death, his whole perſonal eſtate {ons funeral 
expences and other neceſſary charges being firſt deducted) 
ſha'] be diſpoſed in the due courſe of adminiſtration ; the 
ſame heretofore having been wholly at the diſpoſal of the 
deceaſed, and conſequently falling now under the direc- 
tions of the ſtatute of diſtribution. Stwin, 220. 

(2) If the inteſtate at the time of his death leave be- 
hind him a wife and no child, or elſe ſome child or children 
but no wife; in this caſe, by the cuſtom obſerved not only 
throughout the province of York, but in many other 
places beſides within this realm of England, the goods are 
to. be divided into two parts ; of which, one part is due 
to the wife, or elſe to the children, by virtue of the ſaid 
cuſtom, Sin. 220. 

But if by ſettlement a jointure is limited to the wife, 
in bar of all her demands out of the perſonal eſtate of her 
huſband by virtue of the cuſtom, in ſuch caſe it is as if 

I there 
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there were no wife, with reſpect to the ſaid cuſtomary 

art; fo, if it is in har of all her demands by, virtue of 

the faid cuſtom or othemuiſe, ſhe ſhall be debarred alſo of 
any diſtributive ſhare by the ſtatute. 1 Vern. 15. 

And if the inteſtate have a wife, and a child or chil. 

dren which child is heir to the inteſtate, or which chil. 

dren were advanced by the father in his life time; in this 


caſe it is as if he had no child: and therefore in like 


manner the goods ſhall be divided into two parts ; where. 
of the wife is to have the one part to herſelf, and the 
other half is diſtributable by the ſtatute. Swin. 220, 


221. 


So in the caſe of Goodwin and Ramſden, M. 1683, 
The plaintiff exhibited a bill, to have an account, and 
her ſhare of her father's perſonal eſtate, who died inteſ. 
tate. The defendant pleaded, that the eſtate in queſtion 
lay within the province of York, and that the inteſtate 


died there, and that the plaintiff being one of his daugh- 
ters was advanced by him in his life time ; and that by 


the cuſtom of the province of York, a daughter being 


once advanced by her father in his life time, was excluded 
from all further benefit of her father's perſonal eſtate, 


But in this cafe it appearing, that all the children of the 
inteſtate were advanced by him in his life time, and (6 
the eſtate wholly exempted out of the cuſtom, it ought to 
go now in a courſe of adminiſtration, and be diſtributed 
according to the act for ſettling inteſtates eſtates ; and 
thereupon the plea was overruled. 1 Vern. 200. 

And in the caſe of Callinſon and Trotter, Fun. 24. 1727, 
Richard Collinſon died inteſtate, leaving a widow, who 
was the preſent defendant, Anne Trotter ; and an only 
child, Thomas Collinſon, the plaintiff in this cauſe. Sir 
1 Jekyll, maſter of the rolls, directed two iſſues to 

e tried at Vork aſſizes: 1. Whether the defendant Anne 
Trotter, who was the widow, is intitled by the cuſtom 
of the province of Vork to a moiety, or any and what 
part, of the inteſtate's eſtate, 2. Whether the plaintiff 
Thomas Collinſon the infant, who is intitled to lands in 
fee ſimple by deſcent, on the death of his ſaid father, is 
by the cuſtom of the ſaid province intitled to any and 
what part of his ſaid father's perſonal eſtate. Theſe two 
iſſues were tried accordingly at the ſummer aflizes fol- 


lowing. And after long evidence given, the jury found, 
as to the firſt iſſue, that the wife is intitled by the ſaid 


cuſtom to a moiety of the inteſtate's perſonal eſtate : And, 


as to the ſecond, that the ſon is excluded, by the deſcent 
| 2 ot 


* 
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of the fee ſimple eſtate, from claiming any part of the 


perſonal eſtate by the ſaid cuſtom, And conſequently, 
the widow would receive one half of the perſonal eſtate 
by the cuſtom 3 and one third of the remaining half by 
the ſtatute : So that taking the whole together, ſhe would 
receive two thirds of the ſaid inteſtate's perſonal eſtate. 

) If the inteſtate at the time of his death had both a 
wife and alſo a child or children ; in this cafe, the deceaſed's 
ſhare is no more than the third part of the clear goods : 
for the ſaid goods ſhall be divided into three parts ; whereof 
the wife ought to have one part, the child or children a- 
nother part, and the third part (which is called the death's 
part) is diſtributable by the ſtatute, Yet ſo, as that the 
child or children be not heir to the inteſtate their father, or 
advanced by him in his life time : for then it is as if there 
were no child; and conſequently the goods of the deceaſed 
are to be divided into two parts, whereof the inteſtate's 
wife is to have the one part, and the other is diſtributable 
by the ſtatute. And if the inteſtate have a wife, and chil- 
dren whereof one is heir, another advanced, and ſome not 
advanced by their father in his life time; in this caſe, the 


goods of the deceaſed ſhall be divided into three parts, 


whereof the wife ſhall have one, the child or children not 
advanced another, and the third (being the death's part) is 
diſtributable as aforeſaid. Swin. 221. 

But here ariſeth a very important queſtion, in caſe where 
2 child hath received in his father's life time an advance- 
ment, not only ſufficient to debar him of his cuſtomary 
part, but ſo large as to extend into, or to overbalance, 
what would be his proportionable ſhare alſo of the dead- 


man's part; whether in this caſe ſuch child ſhall receive 


any ſhare of the dead-man's part, unleſs he will bring 
over into hotchpot in the ſaid dead-man's part, ſo much 
of his ſaid advancement, as exceedeth his juſt proportion 
of the cuſtomary part. And concerning this, the opinions 
of learned men are various. Some hold, if a child is 
fully advanced, ſo as that his advancement doth exceed not 
only what would be his juſt proportion of the cuſtomary 
part, but of the dead-man's part likewiſe ; that in ſuch 
caſe he is excluded from any further ſhare whatſoever of 
his father's perſonal eſtate, either by the cuſtom, or by 
the ſtatute, Others are of opinion, that whatſoever his 
advancement ſhall have been, ſo as to debar him of his 
cuſtomary part; yet that advancement ſhall have no con- 


Uderation in the dead-man's part, but thereof he ſhall re- 


ceiye his full ſhare without any retroſpect to his preceding 
. adyance- 
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advancement. - The former opinion is more agreeable to 
equity and reaſon ; but whether it is conſiſtent with the 
oonſtruction of the ſtatutes, is the queſtion, For this i, 
a point reſpecting not the cuſtom, but the acts of parlia- 
ment : the cuſtom itſelf in this caſe is clear enough ; but 
it is queſtioned, how far the ſtatutes do infringe the cuſ- 
tom in this particular. _ | | 

Before the ſtatute of the 22 & 23 C. 2. the cuſtom was 
this: The children received their own cuſtomary part, 
and no more; and of this cuſtomary part a child fully ad. 
vanced could have no ſhare, the advancement being eſteem. 
ed as a ſatisfaction for his filial portion: And no child 
could ſue for any ſhare of the dead-man's part; the ſame 
4 1 to its original inſtitution) being to be diſpoſed 
ſor the ſoul of the deceaſed. This ſtatute left the cuſtom 

intire. And the ſtatute of the 1 J. 2. c. 17. doth not 
touch thereupon, further than to diſtribute the ſaid dead- 
man's part. Nevertheleſs, in ſuch diſtribution it is re- 
quired, that the children (excluſive of the heir at law as 
aforeſaid) ſhall bring their reſpective advancements into 
hotchpot. But in this caſe, the advancement is ſuppoſed 
to be already ſunk in the cuſtomary part; and conſe- 
quently nething remaineth to be brought over into the 
dead-man's part : And therefore (upon this ſuppoſition) a 
child, how largely ſoever advanced by his father in his life 
time, ſhall only thereby be excluded from receiving any 
further filial portion by the cuſtom, but ſhall not be ex- 
cluded from receiving a full diſtributive ſhare of the dead- 
man's part by the ſtatute, 

And with this ſeemeth to accord the caſe of Gudge 
and Ramſden, T. 1692. which was thus: The inteſtate, 
being an inhabitant in the province of York, left iſlue 2 
fon and daughter only, and no widow, The daughter 
had a portion given her in marriage, in lieu and full ſatiſ- 
faction of what ſhe might claim by the cuſtom of the 
province. The ſon was alſo advanced, by a ſettlement 
of lands, The queſtion was, How this — 80 ſhould be 
diſtributed. For the heir it was inſiſted, that now the 
cuſtom of the province of York is to be quite laid out of 
the caſe, and the ſame diſtribution made of the eſtate, 2s 
of any other inteſtate's eſtate, and by conſequence the 
daughter to bring her portion into hotchpot ; but the heir 
to have a full ſhare, without regard to what lands had 
been ſettled upon him. By the court: The daughter muſt 
not bring back her portion into hotchpot ; for that came 
in lieu of the cuſtomary part, and was as the price. thc 


father thought fit to give her for the ſame. 2 Vern. 76 
ut 
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But here it ſeemeth, that a diſtinction ought to be made, 
between an advancement given and accepted expreſsly in 
lieu and ſatis faction of the filial portion, and an advance- 
ment given generally without any ſuch agreement or ſti- 
pulation. In the former caſe it ſeemeth, that no reſpect 
{hall be had of ſuch advancement in the diſtribution of the 
dead-man's part, the ſame being to be conſidered not fo 
properly an advancement by the father, as a purchaſe by 
the child: and which, by poſſibility, might have fallen 
ſhort of, as well as exceeded, the true value of the child's 
portion . And upon this principle, the ſaid caſe of 
14 Cudgeon and Ramſden ſeemeth to have been determined. 
1 But where there is no ſuch ſpecial contract or agreement, 


8 8 . — 
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ot * For a child of age, for a valuable conſideration, might re-. 
d- leaſe his future filial portion, Of which kind of releaſe there 
e- ſeems to have been a ſpecial preciſe form ; according to the fol- 
as lowing example, which is brief, and yer full withal and compre- 
to benſive; much in the ſtyle and manner of thoſe moſt accurate 
ed forms of compoſition, the writs in the regiſter : viz. ©* Be it known 
ſe⸗ unto all men by theſe preſents, That I Thomas Whitehead of Bye- 
he beck in the county of Weſtmorland, buſbandman, for and in confi- 
p drration of a ſum of money, by Richard Whitehead my father of 
10 Byebeck aforeſaid in the ſaid county, yeoman, to me wwell and truly 
" contented and paid, have remiſed, releaſed, and quit claimed, and 
ny theſe preſents do abſolutely remit, releaſe, and quit claim, unto the 
* ſaid Richard Whitehead my father, his executors and adminiftrators, 
d- all manner of filial or chila's portion of goods, which I the ſaid Tho- 

mas, my executors or afſigns can or may hereafter have, claim, or 
eln demand o/, in, and to the goods or chattels of the ſaid Richard White- 
te, head, by any manner of ways, means, title, or claim howſoever. 
2 In witneſs whereof, I the ſaid Thomas Whitehead hawe hereunto 
ter ſet my ſeal, uy cs; day of May, in the eighth year of the reign of 
if. our ſovereign lord James, by the grace of God, king of England, 
ho France, and Ireland, defender of the faith, and fo forth, and of 
Scotland the forty third. 1610. 


be Sealed and delivered 5 — 

the in the preſence of us Thomas Whitehead. 
of George Sharp. 

* Edward Branthwaite. 
the Thomas Potter. 
cit Philip Winſter. 
nad And here it is obſervable, that the particular ſum, which was 
uſt the conſideration, is not ſpecified ; ſo that there is no room hete to 
5 diſpute about the quantum of the advancement ; for it muſt be 
the Wen in ſuch cafe as an advancement in toto. 


ws | | but 
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but the advancement is general, without any particular 
reſpect either to the cuſtomary or diſtributive ſhare; it 
ſeemeth, that the ſame ſhall be applied either to one or 
both of them, according to the amount of ſuch advance. 
ment, and fo as beſt to anſwer the intent of the ſtatute, 
which expreſſeth, that the gſlate of all the ſaid children ſhall 
be made equal as near as can be eſtimated. And by this di- 


ſtinction, the two contfary opiniens ſeem to be recon- 
ciled. : 


Of his clear moveable goods] Where the wife or children 
- ought to have a rateable part of the goods of the deceaſed, 
be it a third part or half, as the caſe yieldeth ; there alſo 
they ought to have a like part of the debts due unto the 
inteſtate, after they be recovered by the adminiſtrator; 
for then they are numbred or accounted amongſt the goods | 
of the inteſtate, but not before, Swin. 221. | 
But of leaſes (Swinburne ſays) the wife and children 
cannot have any rateable part within the province of 
"York, or other places where they have been accuſtomed 
to have their rateable part of the moveable goods and 
debts recovered, unleſs the ſaid wife or children, demand- 
ing their rateable part of leaſes, do prove that by ſpecial 
cuſtom of that place (namely, of that city, county, 
. deanry, or pariſh where the inteſtate dwelled, and had 
ſuch leaſes) the wives and children were accuſtomed to 
have their rateable part, as well of the leaſes, as of the 
moveable goods of the inteſtate ; which ſpecial cuſtom 
being proved, they may recover the rateable part as be- 
fore. (But not by the general cuſtom of the province.) 
"Swin. 221. 
But concerning eſtates pur auter vie, that is to ſay, eſ- 
. tates held by leaſe during the life of another perſon, it is 
| ſpecially provided by the ſtatute of the 14 C. 2. c. 20. 
that where there is no deviſe thereof, they ſhall go and be 
diſtributed in the ſame manner as the perſonal eſtate of the 
inteſtate, | 


Unleſs ſuch child be heir to his father deceaſed] Which li- 
mitation is diverſly extended: As, 

(1) Not only the heir of lands holden in fee ſimple, is 
thereby barred from the recovery of a filial portion ; but 
he alſo that is heir in fee tail, either general or ſpecial. 
Stwin. 231. 75 | 

(. 2) Albeit the lands be of very ſmall revenue, perad- 
venture not paſt a noble yearly rent, and the goods very 
great in comparifen of ſo ſmall a rent (de it — 
| more); 
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more) ; even in this caſe, the heir is barred from the hope 
of a filial portion. And tho' this may ſeem hard to the 
heir, if we conſider that ſame right of primogeniture 

if we ſhall conſider on the other fide, that if the lands 
{worth 10001 a year, and the goods little or nothin 
worth (the debts being paid), and ſo little or nothing left 
to the reſt of the children (which caſe is more frequent 
than the former); the cuſtom, we ſee, is not void of 
equity, when both caſes are equally balanced. Stoin. 

232. | 
Y 3) Not only that heir is excluded from a filial portion, 
which doth enter upon the lands immediately after his fa- 
ther's death, but he alſo which is heir in reverſion, is 
heir : and being heir, can have no filial portion. For in 
the writ de rationabili parte bonorum, it is contained, that 
he which demandeth a filial portion neither is heir, nor 104s 
advanced in the life of his father : now he that is heir in re- 
verſion cannot ſay ſo, and therefore can recover no filial 
portion, according to the-cuſtom of the country, Other- 
wiſe, if he ſhould recover a portion, and the land after- 
wards ; the final intent of the cuſtom ſhould ſuffer pre- 
judice, which would that the lands and goods ſhould not 
go both one way, but the one to the heir, and the other 
to the reſt of the children. And yet the caſe may fall out 
very hard with the-heir in reverſion : for what if he ſhould 
die in the mean time, before he could lawfully enter to 
thoſe lands which be his only in reverſion, and fo reap no 
benefit either of his father's lands or goods? howſoever 
it ſhall fall out, he muſt be content with his lot; and tho” 
not he, yet his ſhall enjoy the land at the time appointed. 
dwin. 232. 

4) Albeit the heir receiveth the lands by ſettlement 
made upon his father's marriage; yet he is heir ſo as to 
de excluded thereby from a filial portion. As in the caſe 
of Conflable and Conflable, T. 1700. Upon a former hear- 
ing of this cauſe, a queſtion ariſing upon the cuſtom of 
the province of York, touching the diftribution of the 


tied at law, whether the father having by ſettlement on 
dis marriage ſettled his real eſtate to himſelf for life, part 
to his wife for her jointure, and the remainder of the 
whole to his firſt and other ſons in tail, remainder to his 
own night heirs, the eldeſt ſon was thereby excluded by 
the cuſtom of the province of York, from having any 
ſhare of his father's perſonal eſtate; and it being found 
dat he was thereby debarred and excluded, and the cauſe 
Yor. IV. A a coming 


perſonal eſtate of the father; an iſſue was directed to be 
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coming now to be heard on the equity reſerved, it was de. 
creed accordingly. 2 Vern. 375. 

(5) Albeit the heif hold lands by deed or feoffment in 
mortgage, or with clauſe of redemption, that is to ay, 
upon condition that if the feoffor pay unto him a ſum of 
money at a certain day, that then the feoffor may re- enter, 
and the deed or grant to be void ; yet nevertheleſs inthe 
mean time, until the condition be performed, and the land 
redeemed, if he ſhould demand any filial portion, he is 
barred, becauſe as yet he is heir to the deceaſed. But if 
the lands ſhould be redeemed, and the money fativfed, 
then it is. thought that he may recover a filial portion; 
becauſe then he is not heir to the deceaſed, nor the ad- 
vancement certain which was made by the father in his 
life time. Swain. 232. 

(6) Likewiſe if a man purchaſe Jands in fee, and by 
will deviſe the ſame lands to his eldeſt ſon and to the heirs 
of his body, and for default of ſuch iſſue to his younger 
ſon and to the heirs of his body, and ſo on; in this caſe, 
Swinburne ſays, the eldeſt ſon is not barred from the re- 
covery of a filial portion, as heir to the deceaſed ; becauſe 
he is not as heir to his father according to the courſe of 
the common law, but according to his father's will. Suin. 
232. [But whether this deviſe ſhall bar him as an ad- 
vancemeat is another queſtion, which will be conſidered 
afterwards. ] 

But where a man is heir at law of lands in fee-ſimple, 
and his father alſo deviſeth thoſe lands to him; it ſeemeth 
that he ſhall take by his better title, as heir at Jaw, and 
not as deviſee: and conſequently thereby ſhall be excluded 
from a filial portion. For no man can by his will make 
his heir a purchafer of a fee ſimple ; for the deſcent and 
will take effect at the ſame time, and the elder title ſhall 
be preferred. 1 

(7) In like manner, the youngeſt ſon, who is heir in 
borough engliſh, ſeemeth not to be heir, ſo as thereby to be 
debarred from a filial portion ; for he is nat heir according 
to the courſe of the common law, but by a particula 
cuſtom, _ 2215 

(8) Note alſo, that if the child ſhould have any ca- 
hold land, after his father's death; in this caſe he is not 
reputed his father's heir to the effect aforeſaid, and fo bar- 
red from the recovery of a-falial portion, due by the gene 
ral cuſtom of the ſaid province. Swin. 232. 

Note, the word copyhild, altho' of itſelf it conveys 48 
idea diſtinct enough, yet from the different acceptation 


10 
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it amongſt learned men, it becometh equivocal ; ſome 
uling it to it, all lands which are not freehold; others, 
more properly, lands only which are holden by copy of 
court roll. It is of very much importance to determine 
in which of the two ſenſes it is here to be underſtood. 
For a great part of the lands within the province of York 
are neither freehold nor copyhold, but are included under 
the word cuſtomary. 

For cuſtamary is the general denomination of lands 
holden by the cuſtom of the manor ; of which, copybold 
is but one ſpecies : ſo that altho” all copyhold lands are 
cuſtomary, yet all cuſtomary lands are not copyhold. And 
it ſeemeth that the word copyhold here ſhall be underſtood 
in the leſs proper ſenſe, ſo as to ſignify, that cx/fomary 
lands in general as well as thoſe which are ſtrictly copy- 
hald, inherited from the father, ſhall be no hindrance to 
the child from obtaining a filial portion, For at the time 
when this cuſtom of the province of York took place, 
theſe cuſtomary lands were not inheritable. 

Or wers advanced by his father in bis life time] Here it 
comes to be conſidered, what manner of preferment or 
advancement that is, which doth debar the child from a 
filial portion. 

By his father] For if another than the father beftow 
any preferment or advancement, tho” never ſo much; this 
preferment by another is no bar to the child, from the 
recovery of the filial portion of his father's goods : much 
leſs, where the child hath advanced his eſtate by his own 
induſtry. Stuin. 233. 

In his life time] Here the caſe aforeſaid is conſiderable» 
where the father by his laſt will deviſeth lands to his ſon 
(for this he may well do, and yet nevertheleſs die inteſ- 
tate as to his goods), whether this ſhall be ſuch an ad- 
rancement as ſhall debar the ſon from the recovery of his 
filial portion; and it feemeth that it fha)l not: for this 
was no adyancement to the child in the life time of his 
father; but he may refuſe or wave the bequeſt, and reos- 
er a filial portion due according to the cuſtom of the 
country, Stoin. 233. i 1 ; | 

Howbeit, if the father in his life time beſtow a leaſe 
upon his child, or grant unto him an annuity for life out 
of his lands, yet in ſuch manner as the child ſhall not 
reap any benefit thereby, ſo long as the father liveth, but 
iter his death; this is holden for a preferment or an ad- 
nncement, becauſe it was aſſured unto him in his — 
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life time. Nor is this caſe contrary to the former: for the 


child had no aſſurance of his deviſe until his father waz 


dead, becauſe he might have revo«ed the ſame at any time 


whilſt he lived ; which he could not oy in the other caſe, 
Swen. 233. 


- That the father in his life time beſlowed upon his child} For 


if the father beſtow any thing upon another for his child's 


ſake, or for the good of his child ; nevertheleſs this is no 
ſuch. preferment as will hinder the child of his hlial por- 
tion. Stoin. 233. 

And therefore if the father beſtow any thing upon a 

man of trade, to take his ſon for an apprentice, and tg 
teach him his myſtery ; this is no advancement to the ef- 
fect aforeſaid. - Swin. 233. 
Or if he beſtow any thing upon a ſchoolmaſter, or tutor 
in the univerſity, for the increaſe of his knowledge in 
learning, or for any degree there to be obtained; this i 
no aovancemetit to exclude the child of a filial portion, 
Vion. 2 

No more is it (faith Seide if the father buy the 
une of an eccleſiaſtical benefice or dignity, and af- 
terwards preſent his ſon thereto. Swin. 233. 

So if the father buy an office, and beſtow it upon his 
ſon ; this ſeemeth (he ſays) not to be an advancement to 
bar him of his portion. Swin. 233. 

Or if the ſon be much indebted, and the father diſ- 
charge the debt; yet this ſeemeth not to be a preferment. 
Swin. 233. 

But if the father beſtow a competent portion with his 


daughter in marriage, upon him that ſhall marry her; 


this, without queſtion, is ſuch an advancement as will 


bar her from the demand of a filial portion. Swin. 233. 


A competent portion] By the word portion is to be under- 
ſtood, not only a ſum of money, or part of the father's 
goods and chattels, but alſo lands and annuities, beſtowed 
by the father upon the fon. Swin. 234. 


Competent] Competent ſignifieth equal, or not tar inſe- 
rior, to that quantity, which otherwiſe according to the 
cuſtom of the province, ſhould fall to he due to the child, 
after the rate and proportion of the father's eſtate, at the 
time when he doth beſtow any ſuch thing upon his child; 
for the ſame being equal, or not much under the rate which 
ſhould belong to the child by the cuſtom aforeſaid, if his 
father had then died, ſhall ftand for a ſufficient preferment 
and advancement, to exclude him from a filial 1 
| | ot 
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For conſidering the equality, or ſmall inequality, betwixt 
the one and the other; it is to be preſumed, that it was 
the father's purpoſe, that the one ſhould ſtand inſtead of 
the other. Inſomuch that if the father after this prefer- 
ment ſhould live many years, and increaſe his ſubſtance ; 
et it ſermeth, that the father's former gift would bar the 
child from recovery of any farther filial portion: and the 


reaſon is, becauſe as the father did grow richer (in which 
caſe the ſon's preferment ſhould be Jeſs), ſo it might fall 


out that the father might have grown poorer, and then the 
ſon's preferment ſhould have been more than otherwiſe it 
would by the cuſtom of the country. So that the father's 
gift being at the firſt competent, in regard of his eſtate 
at that time; the ſame is not made effectual or ineffectual 
by the- increaſe or decreaſe of his future eſtate. Swin. 
233, 234. : 

But if the father's gift were not competent, or far un- 
der the rate of that which otherwiſe ſhould belong to the 
child by the cuſtom ; as, for inſtance, if the father ſhould 
give his chiid 51 to put in his purſe or beſtow at his plea- 
ſure, whereas otherwiſe his filial portion would extend to 
divers hundreds; this gift of the father doth not ſeem to 
be ſuch an advancement, as will exclude the child from 
his filial portion, neither in the conſtruction of law, nor 
in the intention of the father ; and that is rather to be 
termed a mere benevolence, than a preſerment or advance- 
ment excluſive of a filial portion: and if the ſon have 
deſerved a good turn at his father's.hands, this is no .ad- 
vancement, but a recompence of that which was formerly 
deſerved. Swin. 234. | 

But here ariſeth a queſtion ; what if the thing which 
the father beſtoweth upon the child, be ſo indifferent be- 
tween competent and incompetent, that it may be juſtly 
doubted whether the ſame ſhall ftand for an advancement, 
ar a mere benevolence, over and beſides which, he might 
expect a filial portion? Now whether may the child caſt 
in that gift of the father, and ſo recover an equal portion 
with the reſt of his brethren and ſiſters ? It ſeemeth at the 
firſt that he may. For if a man ſeiſed of thirty acres of 
land in fee ſimple, have iſſue two daughters, and giveth 
with one of them in marriage ten acres of the ſame land 
in frank marriage, and dieth ſeiſed of the other twenty 
acres ; ſhe that is thus married may (if ſhe will) have part 
of the twenty acres, whereof her father died ſeiſed; but 
then ſhe muſt put her land given in frank marriage in 


dotchpot, that is to ſay, ſhe muſt refuſe to take the ſole - 
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profits of the land given in frank marriage, and ſuffer the 
land to be commixed and mingled together with the other 
land whereof her father died ſeiſed, ſo that an equal di- 
viſion be made of the whole, betwixt her and her ſiſter; 
and thus, for her ten acres, ſhe ſhall have fifteen ; whereas 


' otherwiſe, her ſiſter ſhall have the twenty acres of which 


their father died ſeiſed. And as in lands, fo in goods: 
which is alſo agreeable to the civil law. And Swinburne 
fays, he hath ſeen it ſometimes ſo obſeryed, by the con- 
ſent of the children not advanced, being then of lawful 
years; but he hath not known it at any time ſo overruled 
by law, without their conſents. And therefore he con- 
eludeth, that conſidering the ſtrictneſs of the writ 4+ 
rationabili parte bonorum, this gift of the father ſhall either 
be found to be a preferment or not ; if it ſhall be found 
to be a preferment, then is the child excluded from reco- 
very of a filial portion; if it ſhall be found not to be a 
preferment, then may the child recover the filial portion 
according to the cuſtom of the province of York, as in 
the faid writ is contained, S272. 235. PEE! 

But nevertheleſs, the words of the writ do not ſeem 
neceſſarily to infer this conſequence, being only general, 
that children not promoted in their father's hifs time ought 1h 


' have their reaſonable part: for this they may have, and yet 


notwithſtanding be required to bring into hotchpot with 
their brothers and ſiſters what they fhall have received leſs 
than their due proportion; and it will be ſo much the 
more reaſonable upon that account. And therefore what 
Swinburne intimates was in his days recommended to the 
parties by the judge, ſeemeth, at leaſt ſince that time, ge- 
nerally to have prevailed as the cuſtom of the province; 
that children (exelufive of the heir at law) not advanced 
to their full proportion ef the childrens part, ſhall be ad- 
mitted to come in for their ſhare of the ſaid childrens 
part, bringing thereunto their partial advancements into 
hotehpot : agreeable to what Swinburne acknowledgeth 
to be the rule of the civil law; in conformity alſo to the 
cuſtom of the city of London, and to the meaſures of the 
ſtatute of diſtribution, and to the rules obſerved by the 
courts of equity in all ſuch like caſes, | 


Ihereon to live] If the father beſtow any thing upon 
his child to any other end, as money in his purſe to ſpend 
among his equals, or to buy him ſuits of apparel, or books, 
or armour for the ſervice of his country ; yet this (as it 


ſeemeth) is not to be holden. for an advancement, tho' 
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enture the ſums of money given for theſe particular 
ends, were not very much inferior to that which otherwiſe 
might belong to the child for his filial portion according 
to the cuſtom, and otherwiſe would have been taken for 
an advaneement : but it muſt be a proviſion of ſome com- 

thing for the maintenance of his child, whereby 
he may be the better enabled to live after his father's 


death. Swrn. 234. 


It is ſaid by the editors or continuators of Swinburne, 
that it hath been much controverted, whether the ordi- 
nary hath power to compel the adminiſtrator to give por- 
tions to children, or to allot and diſtribute filial portions 
to the deceaſed's children out of his eſtate. If the ordi- 
nary attempt this, either before or after the granting of 
letters of adminiſtration, it hath been held, that the ad- 


miniſtrator might have a prohibition ; and that the ordi- 


nary hath not any power to make diſtribution of the fur- 
plufage, nor to take any bond to anſwer the ſame : for 
that if the ordinary might diſtribute, then the admini- 
ſtratot might be charged of his own goods; for there 
may be dormant debts, and which are unknown : yet 
notwithſtanding, they add, that it is uſual for the ordi- 
nary to order and allot diſtribution of filial portions, and 
therein prohibitions are not often granted. Stoin. 233. a. 

But whether this is ſpoken of the times before the ſta- 
tute of diſtribution, doth not appear. As to the dead- 
man's part, there ſeemeth to be no doubt, bus the ordi- 


nary by the ſaid ſtatute may cauſe diſtribution thereof, 


And as to the widows and childrens portions, the ſtatute 
provides that the cuſtom ſhall be obſerved as before: And 
it ſeemeth that the ordinaries within the ſaid province, 
even as all other ordinaries, before the making of the ſaid 
at, did exerciſe a power of compelling diſtribution, al- 
tho' the temporal courts would not allow the fame to be 
lawful, and that was the caufe of the act being made, 
And the act ſays, that . All ordinaries, as well the judges 
** of the prerogative courts of Canterbury and YORK, as 


* other ordinuries, ſhall have power to order and make juſt 


* and equal diſtribution.” 


There is a caſe in 2 Vern. 47, 82. wherein the cuſtoms 
of the city of London and of the province of York did 
interfere z which was thus: E. 1688. Chomley and Chom- 
Y A freeman of London died within the province of 

ork, leaving a widow, and iſſue two ſons and a daugh- 
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ter; and an eftate of about 501 a year within the pro- 
' vince of York deſcended on the elder ſon; and if the 
cuſtom of the province of York ſhould prevail, he would 
thereby be excluded from having any ſhare of the perſo- 
nalty, which was about 200001. A bill was brought 
for the direction of the court, how and in what manner 
the perſonal eſtate ſhould be diſpoſed of. And the court 
Was clearly of opinion, that the deceaſed being a freeman 


of London, the cuſtom of the city for the diſtribution of 


the perſonalty ſhould prevail and controll the cuſtom of 
the province of Vork; and that, notwithſtanding the 


cuſtom of the province to the contrary, the heir ſhould 


come in for a ſhare of the perſonal eſtate: for the cuſtom 


of the province is only local, and circumſcribed to a cer- 


tain place; but that of London follows the perſon, tho 


never ſo remote from the city. 
* 


Uron the whole, fo far -as can be eſtimated from the 
premiſſes, the courſe of diſtribution of inteſtates effects 


within the province of York ſeemeth to ſtand thus: 

I. If a perſon dieth inteſtate, leaving no wife, but an 
only child; which child is heir at lau, or advanced, or partly 
advanced, or nat advanced In all theſe caſes, it maketh 
no difference; for one way or other ſuch child ſhall have 
the whole clear perſonal eſtate, . For ſuppoſing ſuch child 
to be heir at law ; he ſhall have nothing by the cuſtom, 
but by the ſtatute he ſhall have the whole as next of kin- 
dred. If he is advanced; he ſha!l likewiſe have nothing 
by the cuſtom, but by the ſtatute in like manner he ſhall 
have the whole, If he is partly advanced ; he ſhall have 
one half by the cuſtory, there being no other child with 
whom to bring his Fartial advancement into hotchpot 
and the other half by the ſtatute. So in like manner, if 


he is not at all adupnced ; he ſhall, have one half by the 


cuſtom, and the other half by the ſtatute. 

2. If ſuch perſon hath divers children; one of whom is 
heir at law, and the others are advanced. In this caſe, with 
reſpect to the cuſtom, it is as if he had no children: 
none of, them can claim any thing by the cuſtom ; and 
(the younger children being ſuppoſed to be fully advanced), 
the heir at law by the ſtatute ſhall! have the whole. 

3. If ſuch perſon hath divers children, the firft of which 
is heir at law, the ſecond advanced, the third partly advanced, 
and the fourth nat advanced: In this caſe, the child partly 
&dvanced, and the child nat advanced ſhall have one half 
Equally betwixt them by the cuſtom, the child partly . 
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vanced firſt thereunto bringing his partial advancement 
into hotchpot; and the other half (which is the dead- 
man's part) ſhall be diſtributed by the ſtatute, equally 
amongſt all the ſaid children (the ſecond only excepted, 
who is: ſuppoſed to be fully advanced already) ſhare and 
ſhare alike; But if the heir at Jaw hath been advanced 
by his father, otherwiſe than by lands or as heir at law 
he ſhall bring ſuch his advancement. into hotchpot with 
his brothers and fiſters, otherwiſe he ſhall have no diſtri- 
butive ſhare by the ſtatute. 5 in 

And note, that the repreſentatives of children dead are 
admitted by the ſtatute to a diſtributive ſhare of the dead- 
man's part in the 3 of the deceaſed child or children 
whom they repreſent; but not ſo of the cuſtomary part, 
by the cuſtom. | R wy 

4. If a man hath a wife and no child; ſhe ſhall have 
(beſides her convenient bed and apparel) one half by the 
cuſtom, and the other half (being the deadman's part) 
ſhall be diſtributed by the. ſtature; of which deadman's 
part by the ſaid ſtatute ſhe ſhall have one half, and the 
other half ſhall go to the next of kindred to the deceafed 
in equal degree: So that dividing the ſame into four 
ſhe ſhall have three, and they ſhall have one, 

But if altho' there be no child, yet there hath been a 
child, and there are any legal repreſentatives of ſuch 
child deceaſed ; then of the deadman's part by the ſaid 
ſtatute vs ſhall have but one third, and the ſaid re- 


preſentatives ſhall have the other two thirds : that di- 


viding the whole into fix parts, ſhe ſhall have four and 
they ſhall have two. x 

5. If a man hath a wife and alſo a child or children, one 
of which children is heir at law, and the others are advanced: 
n this caſe, with reſpec to the cuſtom, it is the ſame as 
if he had no child ; and conſequently the wife ſhall have 
one half by the cuſtom, and the other half (being the 
deadman's part) ſhall be diſtributed by the ſtatute : of 


which deadman's part by the ſaid ſtatute ſhe ſhall have 


one third, and the other two thirds ſhall. go to the heir at 
law as aforeſaid : So that dividing the whole into fix 
parts, ſhe ſhall-have four and he ſhall have two. 

6. If a man hath a wiſe and alſo a child or children, any 
me er more of which children are not advanced : by the cuſ- 


tom ſhe ſhall have one third part, and the children not 


advanced ſhall have another third part, and the remainin 

third part (being the deadman's part) ſhall be diſtribut 

by the ſtatute : of which deadman's part by the ſaid ſta- 
tute 
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tute ſhe ſhall have one third, and the other two third: 
malb be diftributed amongſt the children in manner ax i; 
aforeſaid : fo that dividing the whole into nine, ſhe (hal! 
have four and they ſhall have five. 

As for example: A man inhabitirig within the province 
of York dieth inteſtate, leaving a clear perſonalty of 
goool; and leaving a widow, and four children; the fir 
being heir at law to freehold lands, and having received 
likewife of his father in his life time 4001 to fer him up in 
trade; the ſecond advanced, ta the amount of 30001; the 
third partly advanced, to the amount of 600}; and the fourth 
not at all advanced. The queſtion is, How this perſo. 
nalty ſhall be diſtributed? Firſt of all, The widow ſhall 
have one third part by the cuſtom, as her widow's portion, 
to wit, 3000 I. Another third part, by the ſaid cuſtom, 
ſhall be diſtributed amongſt the children; of which, the 
heir at law (as ſuch) by the ſaid cuſtom is excluded from 
receiving any ſhare; the ſecond fon alſo, as being fully 
advanced, is excluded; but hereunto the third fon ſhall 
bring his partial advancement of 6001 into hotchpot, and 
then the third and fourth ſons ſhall divide the 3600! 
equally between them ; but the real benefit thereof to the 
third fon will be but 12001, and to the fourth ſon 1800]. 
The remaining third part of the ſaid perſonalty, which is 
the deadman's part, ſhall be diſtributed by the ſtatute; of 
which, by the ſaid ftatute, the widow fhalt have one 
third, to wit, x0001; and the refidue, being 20001, ſhall 
be diftributed equally amongſt the ſaid three children, 
gamely, the heir at law and the third and fourth ſons 
(the heir at law being let in for ſo much by the ſtatute; 
and the ſecond fon being ſtill excluded, as having received 
more than his juft proportion of his father's whole per- 
ſonal eſtate); but hereunto the heir at law ſhall firft bring 
his partial advancement of 4001 into hotchpot, and fo the 
ſaid three children ſhall divide the whole 24001 equally 
amongſt them; but the real benefit thereof to the heir at 
law will be but 400-l, and to the faid two youngeſt chil- 
dren $001 each. So that of the whole clear perſonalty 
of qoool, the widow ſhall receive — gooo! 

The heir at law — — — 4col 


The ſecond child — — 0001 
The third child a eh 20001 
Total 90000. 


2 | 7. if 


Wilts. Diſtribution. 363 


. 174 dieth inteflate, living neither wife nor child, 
* . — — z the ſame is out of —— and 
all Wl ((ppoſing there is no repreſentative of any child deceaſed} 
then the father, by the ute, as next of kindred, ſhall 
nee- have the whole. : 

of But if, altho* there de no child, yet there hath been a 
irn ond, and ſuch child deceafed hath left any child or other i 
ves ll eſcendent; then ſuch repteſentative of the child deceaſed 
Jin hall receive the whole, in exeluſion of the father. | 
the $. If the deceaſed leaveth neither wife nor child (mor re- 
th WY jreſertative of ſuch child as aforeſaid), nor father, but a no- 
{6 ther living ; the ſame alſo is out of the cuſtom, and by 
hall the ſtatute of the 1 FJ. 2. c. 17. every brother and ſiſter, 
on, and the reprefentatives of them, ſhall have an equal ſhare 
m, Wl vith the mother: if thete be no brother nor fiſter, nor 
the repreſentative of any of them, then by the ſtatute of diſ- 
on Wl tribution the mother ſhall have the whole, as next of 
ni kindred. - 
wr 9. If the deceaſed leaveth neither wife, nor child (nor 
and reprefemtative of ſuch child as aforefaid), ner father, nor 
001 nither ; but leaveth brothers and fifters, and chilaren of other 
the Iathers and ſiſlers deceaſed 3 this caſe alſo is out of the 
ol. cuſtom z and by the ſtatute, the brothers and fiſters, and 
h is the children of the brothers and ſiſters deceaſed, ſhall take 
, of e ſlirpes, and not per capita; for the children of the de- 

| ceaſed, being not equa} in degree with their uncles and 
ants, do take in this cafe not m their own right, but by 
way of repreſentation of their parents deceaſed, 

10. But if a perſon dieth inteſtate leaving neither 2 
wr child (nor repreſentative of ſuch child as aforeſaid), nor father, 
w mother, nor brother, nor ſiſter, but children of brothers and 
ſfers ; in this caſe by the flatute they ſhall all take equal- 
ly per capita and not fer flirpes, becauſe they do not come 
u by the right of repreſentation, but all as next of kin- 
ied in equal degree. | 

11, If a perſon dieth inteſtate Teaving neither wife nor 
Old, ner repreſentative of fuch child, nor father nor mother, 
wr brother mr fifler, nor repreſentative of brother or ſiſter, 
iu hath @ grandfather or grandmother living; fuch grand- 
ather or grandmother ſhall come in before uncles and 
aunts oy the ſtatute, as next of kindred to the deceaſed. 

12, If perſon dieth inteſtate leaving neither wife nor 
child, nor repreſentative of ſuch child, nor father nor mother, 
wr brother nor fiſter, nor repreſentative of brother or ſiſter, 
m grandfather nor grandmother, but nncles or aunts, and 
laren of uncles or aunts decenfed; "Theſe children are 

3 amongſt 
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Wits. Diftribution. 


amongſt collaterals, and out of the ſtatute in the right of 


"repreſentation, and ſhall take nothing; but the ſurviyin 


uncles and aunts ſhall have the whole as next of kindred, 

13. If a perſon dieth inteſtate leaving none of theſe rela- 
tions; the general rule by the ſtatute is, that the ſame 
ſhall go to the next of kindred in equal degree. 

14. If ſuch perſon hath no kindred, it is out both of the 
cuſtom and the ſtatute; and the ſame ſhall eſcheat to the 
king, or to the lord of the manor or other to whom the 
king hath granted it : for where no perſon can claim any 
property, there the king ſhall be intitled by his preroga. 
tive, | 


FiNALLY, To all that hath been ſaid upon this ah. 
ſtruſe ſubject, it may afford ſome light to ſet forth what 
is the law of SCOTLAND in this particular; eſpecially a 
the whole kingdom of Scotland, when this cuſtom of the 
province of York took' place, was within and a part of 
that province. Now the law of Scotland, with regard to 
wills, continues to this day, as it was in England within 
the ſaid province before the ſtatute of the 4 l. c. 2. viz. 
that the widow and children ſhall have a portion out of 
the perſonalty, which the huſband or father cannot deviſe 
from them; and which in both places alike, the law fill 
gives to them in caſe of inteſtacy. And the general pro- 
portions are the ſame in both places ; only there is ſome 
difference in diſtributing the childrens portion amongſt 
themſelves ; wherein the Scotch regulations incline more 
to the principle of equality, agreeable 'to what is one of 
the chief objects of our ſtatute of diſtribution, Briefly, 
the law of Scotland is this: If a man dies, leaving a 
widow, and no child; his whole clear perſonal eſtate, 
atherwiſe called free gear, divides into two; one half 
goes to the widow, the other is the dead's part, that is, 
the abſolute property of the deceaſed, of which he can 
make his will, and which falls to his next of kin if he 
dies inteſtate. Where he leaves a child or children, but 
na widow; the children get one half as their legitime, 
legal portion, or bairns part of gear ; the other half is the 
dead's part, which falls alſo to the children, if he has not 


otherwiſe diſpoſed of it by his will. If he leaves both 


widow and children; the diviſion is tripartite : the 
wife takes one third by herſelf; another falls to the chil- 


dren, and the remaining third is the dead's part. If he 


leaves neither wife nor child ; the goods ſuffer no divi- 
on, but all is dead's part. 
| Hitherto 


Wins. Diſtribution. 

Hitherto the cuſtoms agree. But in dividing the chil- 
drens portion amongſt themſelves, there is a difference: 
for whereas by the cuſtom of the province of York, the 
heir at law, if his inheritance be never ſo ſmall, is ex- 
cluded from any ſhare of the filial portion; on the con- 
trary, in Scotland, if the heir finds it his intereſt to re- 
nounce his excluſive claim to the inheritance; and be- 
take himſelf to his ſhare amongſt the reſt of the children, 
he may collate or communicate the inheritance with the 
other children, who in that caſe muſt collate the chil- 
drens portion with him ; ſo that the whole is thrown into 
one maſs, and divided in capita amongſt all of them. 
Upon which ground, if there is only one child, who is 
heir at law; he ſhall receive the childrens portion: be- 
cauſe the law admits him to come in, where there are 
other children, on collating his inheritance. 

And for the like reaſon, Swinburne's notion of advance- 


ment, namely, that it ſhall be deemed either a full ad- . 


yancement, or elſe o advancement at all, ſo as to in- 
title a child either to an intire diſtributive ſhare, or elſe 
wholly to exclude him, can here have no place. But in order 
to preſerve an equality, a child who. has received a pro- 
viion from his father, be it more or leſs, ſhall be ad- 
mitted, if he thinks it for his intereſt, to caſt his proviſion 
into hotchpot, and receive his proportionable ſhare of the 
diridend with the other children. . 

But if from the deed of proviſion, the father's inten- 
tion ſhall evidently appear, to continue the receiver as a 
lairn in the houſe; the proviſion is interpreted to be granted 
3s a præcipuum, without the neceſſity of collation. So 
alſo a child is not obliged to collate an eſtate in lands gi- 
ven to him by his father; becauſe the childrens portion 
is not jmpaired by ſuch proviſion. Wn aA” 

But no filial portion is due to children foris-familiated, 
that is; to ſuch as, by having renounced the filial por- 
tion, are no longer conſidered as bairns of the family, and 
ſo are excluded from any farther ſhare of the perſonal 
eſtate than they have already received. But as the right 
of legitime, or childrens portion, is ſtrongly founded in 
nature, the renunciation of it is not to be inferred by 
implication ; neither by the child's carrying on an im- 
ployment by himſelf; nor by marriage; nor even by his 


zecepting a proviſion from his father, unleſs it ſpecially 


bear to be in ſatisfaction of his filial portion. 
If he has senounced his ſhare of the filial, portion, it 
has the fame e in favour of the other children intitled 
; | thereto, 
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Ts. Diſtribution. 
thereto, as if he were dead; and conſequently, the ſhate 
of the renouncer divides among the reſt: But he does not 
thereby loſe his right to the dead's part, if he does not re- 
nounce his ſhare in that likewiſe; nay, his renunciation 
of the filial portion, where he is the only younger child, 
has the effect to convert the whole ſubje& thereof into 
dead's part, which will therefore fall to the renounce; 
himſelf as next of kin, if the heir be not willing to cal. 
late the inheritance with him. 

_ Alfo, no Tegitime is due to grandchildren, upon the 
death of their grandfather : perhaps becauſe the immediate 
father is preſumed to have already received his juſt ſhare 
out of the effects of the deceafed. 

And this collation, or bringing into hotchpot, takes 
place only amongſt children: fo that the widow is not 
obliged to collate any thing that hath been given to her 
by her huſband, in order to increaſe the childrens portion; 
as, on the other hand, the children are not obliged to 
collate their proviſions, in order to increaſe her ſhare, 

With regard to- the deadman's teſtamentary part, where 
he makes a will, and therein appoints an executor, and 
doth not otherwiſe diſpoſe of the ſaid teſtamentary part; 
if the executor nominated be a ftranger, that is, one who 
has no legal intereſt in the perſonal eſtate, he is merely a 
truſtee, accountable to the next of kin, but he may re- 
tain a third of the dead's part, for his trouble in executing 
the teſtament; in payment of which, any legacy that is 
left to him muſt be computed. The heir, in [ike caſe, 
if he be named executor,. has right to the third as a 
ſtranger. But if one be named who has an intereſt in the 
perſonalty, he has no allowance, unleſs ſuch intereſt bs 
leſs than a third. I | 

As to the payment of debts; there are ſome which are 
called privileged debts : becauſe they are preferable in 
payment to any other. Under which name are compre- 
hended, medicines furniſhed to the deceaſed on his death 
bed; phyſicians fees in that period; funeral charges, 
which include whatever is neceſſary for the decent per- 
formance of the funeral; the rent of his houſe ; and his 
fervants wages, for the year or term current at his death, 
As to the reſt; all creditors who ſhall, within fix 


months after the death of the debtor, enter a legal claim, 


ſhall be preferred pari paſſu with thoſe who have done 
more early diligence : which prevents colluſion, and con- 
feſſing of judgments, in favour of ſome creditors, and to 


the excluſion of others. ( E»/tine's Law of Scotland. Book 
3. Tit. 9.) | 
| - | vy. 9 


Mills. Diſtribution: 


. Of the cuſtom within the principality of Wales. 


By the 27 H. 8. c. 26. whereby lands and other here- 
ditaments within the principality and dominion of Wales, 
were made to be inheritable after the manner of the engliſn 
tenure, it is provided nevertheleſs, that lands tenements and 
hereditaments, hing within the ſaid principality and daminian, 
which have been uſed time out of mind, by the laudable 
of the country, to be departed and departable among fl iſſues and 
4 male, ſhall ſo continue and be uſed, in like form faſhion 
and condition, as if this act had never been made. 

And this is to be underſtood, as it ſeemeth, of the lands 
in thoſe parts of Wales, where the conqueror never came. 
Zut by the 34 & 35 H. 8. c. 26. All lands tenements 
aul heredita ments within the dominion of Wales, ſhall be ta- 
ten uſed and holden as engliſh tenure, to all intents, accords 
to the common laws of England; and fball not be partab 
among heirs male after the cuſtom of gavelkind, as heretofore 
in divers parts of Wales hath been ufed aud accuſtomed. (In 
like manner as .gavelkind lands in Kent had been diſga- 
velled by the ſtatute of the 31 H. 8. c. 3. and a private 
ſtatute made in the 2 & 3 Ed. 6.) 

And by the 7 8 W. c. 38. it is enacted as followeth: 
Whereas in ſeveral counties and places within the principality of 
Wales and marches thereof, the widews and younger children 
of perſons dying inhabitants therein have often claimed and pre- 
tended to be intitled to a part of the gopds and chattels of their 
late husbands or fathers, called their reaſonable part, y vir- 


tue 4 cuſtom or other uſage, aer f any diſbaſition 


of the ſame 274 busbands and fathers laſi wills and tefta- 
ments, or by deed in their life time, and notwith/landing a.cam- 


petent jcinture made for the livelibaad of the ſaid widnvs, 
whereby great troubles diſputes and expences concerning ſuch 
cuſtom haue been occaſioned ; for remedy thereof, it is enattgd, 
that it ſhall be lawful for any per ſyn inhabiting or reſidiug, or 
who ſhall have any goods or chattels within the principality of 
Wales or the marches thereof, by their laſt wills and teſta- 
ments to giue bequeath and diſpoſe of all and ſingular their 
goods chattels debts and other perſonal eftate to their executors or 
to ſuch ather perſons as they ſball think fit, in as large and 
ample manner as by the laws and flatutes of this realm any 
perſon may give and diſpoſe of the ſame within any other part 
of the province of Canterbury ar elſewhere ; and that the 
widnus, children, and other the kindred of ſuch teſlator, 
fall be barred to claim ar demand any part 9 
«-att 
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Wills. Diſtribution. 
chattels or other perſonal eſtate of ſuch teflator, in any other 
manner than as by the aid laſt wills and teſtaments is limited 
and appointed; any law, ſtatute, cuſtom, or uſage to the con- 

trary notwithſtanding. ſ. . 
Provided, that nothing in this act ſhall extend to take away 
any right or title which any woman now married, or younger 
children now born, may have to the reaſonable part of their 
busband's or father's eſtate, by virtue or colour of the ſaid 
cuſtom or uſage. ſ. 2. 


368 


VIII. Account. 


esch 1 Tf is for the moſt part every where within this 
to account, realm obſerved, that the executors promiſe to the 
: ordinary by their oath, to make a true and perfect ac- 
count, whenſoever they ſhall be thereunto called by the 

ſaid ordinary. Swin. 466, 467. 

And in the province of York, it is uſual for the execu- 
| tor to 7 bond alſo to the like purpoſe. 
Adminiftrator's 2. By the ſtatute of the 22 & 23 C. 2. c, 10. The ad- 
bond to account. Miniſtrator ſhall give bond to make or cauſe to be made a true 

| and juſt account of his adminiſtration, at a day in ſuch bond 
to be expreſſed; and all the reſidue of the goods chattels and 
credits which ſhall be found and remaining upon the ſaid 
adminiſtrator's account, the ſame being firſt examined and al- 
lmwed of by the eccleſiaſtical judge or judges for the time being, 
to deliver and pay unto ſuch perſon or — on reſpeftrvely, as 
the ſaid judge or judges by his or their decree or ſentence ſhall 
limit and appoint, | ht 
Before whomthe 3. An account muſt be paſſed before the ſame judge, 
account ſhall be. or his ſurrogate or ſucceſſor, that grants the adminiſtra- 
tion: By Dr Betteſworth. Fly. 37. 
Ordinary'spower 4. Dr Swinburne ſays, Albeit it ſeemeth, that the ex- 
206 Ag the ecutor is not tied to make an account to the legataries or 
228 creditors extrajudicially; yet he ſuppoſeth that at the in- 
ſtance or promotion of ſuch legatarics and creditors, he 
may be compelled to render an account to the ordinary 
judicially. Swin. 466. 
But that an executor may exact an account of his co- 
executor extrajudicially, but not in judgment | that is, in 
the ſpiritual court;] but the ordinary may call them 
both, or either of them, to a judicial account, Swip. 
466. F 
Orinary*spower 5+ By the ſtatute of the 31 Ed. 3. ſt. 1. c. 11. In caſt 
to compel the there a man dieth inteſtate, the ordinary ſhall depute the next 
. moſt lawful friends of the deceaſed perſon to adminiſter * 
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Mills. Account. 


adi; which deputies ball have an action to demand and recover + 


at executors the debts due to the perſon inteſtate in the king's 
court, for to. adminiſter and diſpend for the ſoul of the dead; 
and ſhall anſwer alſo in the king's court to other to whom the 


ſaid dead perſon was holden and bound, in the ſame manner as 


executors ſhall anfwer. And they ſhall be accountable to the 
erdinaries, as executors be in the caſe of teſtament, as well of 
the time paſt as the time to come. 

And by the ſtatute of the 22 & 23 C. 2. c. 10. The 
erdinaries ſhall and may proceed and call adminiſtrators to ac- 
count, for and touching the goods of any perſon dying inteſtate ; 
and upon hearing and due conſideration-thereof,, order and make 
juſt and equal diſtribution of what remaineth clear, (after all 
debts, funerals, and 75 expences of every ſort firſt allowed 
and dedufted) ; and the ſame diflributions decree and ſettle, 
and compel ſuch admini/trators to obſerve and pay the ſame by 
the due courſe. of his majeſiy's eccleſiaſtical laws : ſaving to every 
one ſuppoſing him or themſelves aggrieved, their right of appeal, 
as was always in ſuch caſes uſed, | 

But by the ſtatute of the x F. 2. c. 17. it is provided, 
that no oy coop hall be cited according to the ſaid act of 
the 22 & 23 C. 2. c. 10. to render an account of the perſonal 
gate of his inteflate (otherwiſe than by an inventory or inven- 


tories thereof) unleſs it be at the inſtance or proſecution of ſome 


perſon in behalf of a minor, or having a demand out 4 fuch 
perſonal eflate as a creditor or next of kin, nor be compellable to 
account before any the ordinaries or judges by the ſaid act im- 
powered and appointed to take the ſame, otherwiſe than as is 
aforeſaid, any thing in the ſaid act to the contrary notwith- 
flanding. ſ. 6 


6. The creditors to whom the teſtator did owe any Parties intereſted 


2 
- 00 
Q. 


: 


thing, and the legataries to whom the teſtator did be- ele notice. 


queath any thing, and. all others having intereſt, are to 


be cited to be preſent at the making of the account ; 
otherwiſe the account made in their abſence, and they 
neyer called, is not prejudicial unto them. Swi. 468. 
And foraſmuch as proofs made upon the account, at 
the inſtance of ſome one or more perſons having intereſt, 
do not bind others who are no parties to the ſuit-; there- 
fore, to prevent multiplicity of actions, it behoveth the 
executor or adminiſtrator, when he is cited by any one 
of the parties to render an account, to. cite the next of 
kindred in ſpecial, and all others in general, having or 
pretending to have intereſt in the goods' of the de- 


ceaſed, to be preſent if they think fit at the rendring and 


paſſing of the account. And then, upon their appear- 
Vor. IV. B b | 
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Manner of paſ- 
fing the account, 


» 


"ance, 'or contempt in n6t appearing, the judge will pro- 
ceed to give ſentence, and the account thus determined 
will be final. And this is expedient to be done, whether 


at the inſtance of any party or not; becauſe the witneſſes 
otherwiſe might be dead before calling for the account; 
and, hereby the executors or adminiſtrators of the ac. 


countant are freed from giving any further account, which 


they might not be ſo well able to do, becauſe they are 
not ſuppoſed to have been privy to the receipts and dif- 


burſements of their teſtator or inteſtate. 1 Ought. 38, 


„ 6. 
i 7. If any perſon having intereſt (as, for inſtance, the 
ſon of the deceaſed, a legatary, creditor, or the like) ſhil 
call the executor or adminifirar to exhibit a true full 
and perfect inventory of the goods of the deceaſed which 


have come to his hands, and to give an account of his 


adminiſtration thereof; he who is called in ſuch caſe, is 


bound perſonally to exhibit ſuch inventory and account, 


and (if the adverſe party demand it) to take a corporal 


- oath of the truth thereof; notwithſtanding that at another 


time perhaps an inventory hath been exhibited ex fis 
mero of the judge, and in the abſence of the party, and 


an account given upon oath, 1 Ought. 345, 6. 
And this inventory is not to be exhibited under pro- 


teſtation (as when an inventory is exhibited in common 


form, and not at the inſtance of the party) but abſolutely 
and directly, for a full true and perfect inventory of all 
and every the goods of the deceaſed, which have come 


to the ſaid accountant's hands ſince the death of the 


deceaſed. And if he ſhall exhibit a falſe or imperfect 
inventory or account upon his ſaid oath, he 'ſhall be 
guilty of perjury. Id. 346. 
And the adverſe party ſhall be at liberty to diſprove ot 
object againſt ſuch inventory and account. IA. '347. 
And he ſhall make due proof of every-payment, that 
is to ſay, of leſſer ſums by his oath, and of greater ſums 
by other proofs, ſuch as the ordinary ſhall allow. Swin. 
O07. 8 | 
* Partivulait „for ſums under 4085 his on general oath 
as aforeſaid ſhall be allowed as ſufficient ; provided that 
there ſhall appear no falſhovd, or fraudulent diviſion of 
ſums; for ſometimes accountants (knowing that all ſuch 


{mall ſums will be allowed to them upon their ſaid oath) 


will divide greater ſums into leſs : But if thete appear no 
fraud, ſuch ſmall ſums fhall be allowed to them as afore- 


ſaid, 'to avoid expences in proving' the fame, aid” bead 


. 
> 2 


Wills, Account. 37Þ 
it is preſumed that the accountant will not forſwear him- 
ſelf for obtaining the allowance of ſuch little matters. 
I Ougbt. 347 8. | 55 
But after the death of the executors or adminiſtrators, 
fach leſſer fums as aforeſaid ſhall not be allowed upon 
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the dath of their executors or adminiſtrators; for this can 
oy be done on the oath of thoſe who laid out the money. ! 
LEM | i 
1 8. executor or adminiſtrator ſhall be allowed all Espences to be 5 
4 reaſonable expences, as well in law ſuits, as for other allowed. 
honeſt purpoſes : and this reaſonableneſs of expences to 
he de ſuch, as that he may receive thereby neither profit nor 
ll BN toſs. Lind. 158. | 
all And therefore he ſhall be allowed his expences in ſe- 
ch cular courts, over and above ſuch cofts as were allowed 
hs there. Foy. 37. 
I Where an executor puts out money upon a real ſe- Money loſt, 
nt, Wl eurity, which at that time there was no reaſon. to object 
ral to, and afterwards ſach ſecurity proves bad ; he ſhall not 
= be accountable for the loſs. 1 P. Will. 141. 
tio 


So if the executor pay the aſſets into the hands of a 
banker his co-executor, whom the teſtator uſed to intruſt 
with his money; after which the banker fails; the ex- 
ecutor ſhall not be chargeable with the loſs. 1 P. Vill. 
24% 

2 After due examination of the account as aforeſaid, Diſcharge. 
al the ordinary finding the ſame to be true and perfect, may 
Ae pronounce for the validity thereof; and the executor or 
aiminiſtrator ought to be acquitted and diſcharged from 
further moleſtation and ſuits, neither ought they to be 
de Bi called by the ordinary to any farther account. Swrr. 
| 469. | it 
ah: And by the ſtatute of the 1 Ed. 6. c. 2. All acquittances 

if and upon accounts made by the executors adminiſtrators or 

aleftors of goods of any dead perſon, ſhall be made in the name 
Jan with the file of the Ring, as It is in writs original or 
un. judicral at the common law : and the tefte thereof fhall be in 
the name , the archbiſhop or biſhop or other having eccleſiaſtical 

oath BB jr ſlietion. 
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= 11. A party praying an actount, having an intereſt, is Cots, 
y dot to be condemned in coſts ; unleſs he object thereto, 


and fails im his proof. Floy. 38. | 
ath) 12, M. 35 C. 2. Brown and the archbiſhop of Canter- Whether the ad- 
r 00 By againſt Willi. An action of debt was brought upon — L 

b bond conditioned for the payment of 3ool, wherein n lait for dev.» 


one Brown was bound to the archbiſhop, that the admi- not paid. 
B b 2 niſtrator 


/ 


U 


1. It appears by the ſtatute of Ed. 3. that an executor 


Mills. Account. 
niſtrator of T. S. ſhould truly adminiſter, and exhibit , 
true inventory of the inteſtate's eſtate, and give a juſt ac. 
count of his adminiſtration, | The defendant pleaded, that 
he had exhibited a true inventory, and | ing a juſt account, 
The plaintiff replied, that the inteſtate owed 2001 to 
E & by bond, and that his goods to that value came to the 
adminiſtrator's hands, and aſſigns breach in not paying that 
debt. And upon a demurrer to this replication, the plain- 
tiff had judgment. But it was reverſed in the exchequer 
chamber ; becauſe the breach was not within the meaning 
of the condition of that bond. Lutw. 882. 

H. 6 An. Archbiſhop of Canterbury and Willis. In 
debt upon a bond entred into by an adminiſtrator to the 
ordinary, upon taking letters of adminiſtration, the queſ- 
tion was, Whether an adminiſtrator by virtue of this 
obligation was bound to go, and give in his account in 
the ſpiritual court, without being cited ? And by Holt 
chief juſtice, who delivered the opinion - of the court, 


was compellable to account before the ordinary, and ſo 
was an adminiſtrator: but that the ordinary was to take 
the account as given in, and could not oblige them to 
prove the items of it, nor ſwear to the truth of them. 
So it was if a creditor ſued in the eccleſiaſtical court; 
for he had a proper remedy at common law. But if a le- 
gatee had ſued for an aceount in the eccleſiaſtical court, 
the defendant before the ſtatute was compellable to prove 
the whole account ; for the legatee had no other remedy, 
and the eccleſiaſtical court which had a juriſdiction of le- 
gacies could not otherwiſe do right: Yet in ſuch a caſe, 
if the executor would pay him, he could not ſue farther, 
for he had right done him, and the executor was not li- 
able, but of neceſſity that right might be done. 2. A 
perſon intitled to diſtribution on the 22 C. 2. is in conſe- 
quence intitled to ſue for an account as a legatee was ; for 
the next of kin is a legatee by the ſtatute, and as a ſtatute- 
legatee ſhall have the. ſame remedy. as the other legatee 
might before the ſtatute. The condition of an arvitra- 
tion bond was, to account when required: therefore he 
was not to account before he was legally cited, which 
could not be ex officio; and therefore the ſtatute of J. 2. 
whereby the ordinary is prohibited from citing him in er 
efficio, had really no effect at all, for the law was ſo be- 
fore: But ſince the ſtatute of C. 2. the condition of ad- 
miniſtration bonds being, that he account at a day cel- 
tain, he muſt account accordingly at his peril, and *. 

| Withou 


— 3-0 


De 


Wis. Account. 


without citation or ſuit, and this account muſt be in 


court; and if he comes at the day, and no court is held, 


he ſhall be excuſed ; for he may plead he was there ready, 
and no court held. But then this account is not examin- 
able; unleſs a party intereſted comes in and controverts it. 
And whereas by the words of the condition he is to admi- 
niſter well and truly, that ſhall be conſtrued in bringing in 
his account, and not in paying the debts of the inteſtate ; 
and therefore the creditor ſhall not take an aſſignment of 
the bond and ſue it, and aſſign for breach the nonpayment 
of a debt to him, or a devaſſauvit committed by the admini- 
ſtrator, for that would be endlefs, and the bond doth net 
extend to that. 1 Salk. 315, 316. | 


Form of an inventory. 


A true and perfett inventory of all the goods, chattels, 
wares, and merchandiſes, as well moveable as not moveable, of 
AB late of C in the county o and dioceſe of yeo- 
man, deceaſed, made by us whoſe names are hereunto ſubſcribed, 
be — day of ——— in the year of our lord 


- 


1 s d 
His purſe and apparel - - IC. 0.0 
Horſes and furniture - - 20, 0.0 
Horned cattle - - - 27. 0. o 
Sheep = - - - 20. O. o 
Swine = - - - 9 13 © 
Poultry + - - - 0.24 
Plate and other houſhald goods - „ 
One leaſe of SW. - - 30. 0-0 
Rent in arrear - . - 25. 0-0 
Corn growing at the time of his deat 142. 0-0 
Hay and corn - - 10. 80 


Ploughs and other implements of huſbanary 6. 10.0 


Debts - — 100. 


Total 284 3 


— 4 


Other debts ſuppoſed to be deſperate 
Debts owing by the deceaſed 250 l. 


Apprai ſed by us, the day 
and year. abgvewritten : 
A. B. 
C. D. 
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Form of a will of lands. 


% 


TAB in the county f yeoman, do make this 
my laſt will: Firſt, I give and deviſe unto C D of — i}! 
and every my meſſuages, lands, tenements, and hereditaments, 
with the appurtenances, whereof ] am ſeiſed in fee, ſituate lying 
and being in — in the county o now or late in the 

eral tenures or occupations of —— and or one of 
them, their ar one of thetr affigns, leſſees, or under-tenants, 
To have and to hold all and every the ſaid meſſuages, lands, i- 
nements, and hereditaments, with the appurtenances, to him the 
faid C D, his heirs and aſſigns for ever. 

Alſo, I give and deviſe to my fon G B, all that my freehill 
land lying in a field called eld, near unto To hall 
unto the ſaid G for term of his life, and after his deceaſe to 
my granddaughter E B her heirs and aſſigns for ever. 

Alſe Igive and deviſe unto ] K 9 all my copyhold meſ- 
ſuages, lands, tenements and hereditaments (and which I have 
ſurrendred to the uſe of my will) ſituate lying and being at 
and which now are or lately were in the . ſeveral tenure 
or occupations of and or one of them, their or ont 
of their aſſigns, leſſees, or under-tenants To have. and to bold 
to the ſaid J K and to the heirs of his body lawfully begatten ; 
and for default of fuch heirs, then to the right heirs of me the 


faid A B for ever. 


i TY whereof, I have hereunto ſet my hand gnd ſeal, 
the —— 


of 


Signed, declared, and publiſhed, 
as and for his laſt will and teſta- 
ment, in the preſence of us who ſub- 


in the year of our lord 
4 A B . 


ſeribed our names as witneſſes in the 


teſtator's prefence, and at his re- 


_ C. D. 
F. G. 
K* J. 

Of goods. 


In the name of God, amen. I A B of in the county 
. yeoman, being mindful of my mortality, do this — 
day of — in the year of our lord — make and ou 

4 1 1515 


bis 


* 
— 


Wills. 
this my laſt will and teflament in manner following : Firſt, I 
deſire to be decently and privately buried in the church-yard be- 
lmging to the pariſh in which I ſhall happen to die, without any 
funeral pomp, and with as little expence as may le; and I give 
and bequeath unto the poor of the ſame pariſh the ſum of — 


t be diſtributed in ſuch proportions and manner as my executrix 
lerein after named ſhall think fit, 

Alſo, I give and begueath unto my eldeſt fon J B the ſum 
ff — 


1 give and bequeath unto my ſecond fon W B, the fam of 
Alſo, I give and bequeath unto my daughter M B, the ſum 


To be paid unto them reſpectively ſo ſoon as one year after my 
drceaſe ſhall be expired. 

Alſo, I de forgive unto. L M the ſum of out of the 
principal ſum of —— which he owes to me upon bond, 

Alſo, I give to my granddaughters A and B, children of my 
daughter C, the ſum of a piece, to be paid to them re- 
ſeclively at their 1 ages of twenty one years, or days 
if marriage, which ſhall firſl happen; the ſame to be put out 
t intereſt at the diſcretion of my executrix, and the intereſt ac- 
guing thereof to be applied to their education and maintenance 
reſpeftively, until their ſaid rgſpeftive ages or marriage. And 
in caſe either of them ſhall die before the age of twenty one years 
i marriage, then I give the ſhare of her ſo dying unto the ſur- 
viver of them. And if both of my ſaid granddaughters ſhall 
happen to die before the attaining the age of twenty one years 
r marriage, then I give and begueath the whole of the ſaid 
ſeveral ſums unto my daughter D, if ſhe ſhall be then 
WUINg, | 

Alfo, J give to my wife E B, during her life, the uſe 
of all my plate and houſhold goods, bedſteads, bedding, and 
** furniture; and after her deceaſe to remain to my ſon 


All the reft and reſidue of my perſonal eftate whatſoever and 
whereſoever, and of what nature kind and quality foever the 
ſame may be, and not herein before given and diſpoſed of (after 
payment" of my debts, legacies, and funeral expences) I do give 
ond begueath unto my wife E- B, her executors, © adminiftrators,, 
oud aſſigns. to and for her and their own uſe and benefit. abſa- 
lutely : And J do hereby conſlitute and appoint my ſaid wife 
E B, ſole executrix of this my laſt will and teſiament. 
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in witneſs whereef, I have hereunto fet my hand and ſea 
the day and year firſt abovewritten : 


A. B, 


Signed, declared, and publiſhed, 
as and for his laſi will and teſta- 
ment, in the preſence of us: 

a oat C. D. 
E. F. 


Of lands and goods. 


In the name of God, amen. I AB of. eſquire, d 
make and declare this my laſt will and teflament in manner fil. 
lowing : Firſt, J bequeath my foul into the hands of almighty 
Cod, hoping and believing a remiſſion of my ſins, by the merits 
and mediation of Jeſus Chriſt; and my body I commit ta thy 
earth to be buried at the diſcretion of my executor herein after 

named: And my worldly eftate I give and deviſe as follows 

Firſt, I give and deviſe to my younger ſon B B, all that ny 
whole freehold meſſuage and tenement, ſituate lying and being at 
— To have and to hold to my ſaid ſon B B, his hein 
and aſſigns for ever. | 
- Alfo, I give and deviſe all that my meſſuage and tenement, 
with the appurtenances, ſituate lying and being at unto my 
daughter C B; To have and to hold to my ſaid daughter C B, 
and her aſſigns, for and during the term of her natural life, 
without impeachment of waſte ; and from and immediately rh 
ter her deceaſe, I give and deviſe the ſame unto my ſaid ſon B B, 
and the heirs of his body lawfully to be begotten ; and for default 
of ſuch heirs, then to my own right heirs for ever. 

Alſo, I give and deyiſe unto my grandſon G B, all that ny 
meſſuage and tenement, with the appurtenances, ſituate lying an 
being at ——, commonly called tenement ; To have and 
to hold ( ſubject nevertheleſs to, and charged and chargeable with 
the annuity, early rent, or ſum of herein after mentioned) 
to him the ſaid G B, bis heirs and aſſigns for ever : And I @ 
hereby give deviſe and bequeath unto my wife E B and her aſſigns, 

fer and during the term of her natural life ane annuity or clear 
yearly rent or ſum of 60 l, 2 lawful money of Great Britain, 
free of all taxes and other deductions, parliamentary or other 
wiſe, to be 1ſſuing and payable out of the ſaid meſſuage and tene. 
ment, and to be paid and payable by equal half yearly payments, 
at the feaſt of the annunciation of the bleſſed virgin Mary, aua 
of St. Michael the archangel ; the firſt payment thereof ts be 
on ſuch of the ſame feaſts, gs ſhall firſt and next happen after n 
deceaſe ; and I do hereby charge and ſubjeft the ſaid meſſuagt 


ani 


Wilts, Account. 


and tenement to and with the payment of the ſaid annuity, yearly 


rent, or ſum of 601 accordingly: And my will is, that in caſe 


the ſaid annuity, or any part thereof, ſhall be behind or unpaid 
by the ſpace of twenty days next after either of the aforeſaid 


ſpaſts, whereon the ſame is herein before directed to be paid as 


aforeſaid (being lawfully demanded) ; that then and ſo often it 
Hall and may be lawful for my ſaid wife and her aſſigns, to 
enter upon the ſaid premiſſes charged with the ſaid annuity as 
aforeſaid, and diſtrain for the ſame, or for ſo much thereof as 


hall be fo in arrear ; and the diſtreſs and diſtreſſes then and 


there found, to detain and keep, until fhe ſhall be fully paid and 
ſatisfied all ſuch arrearages, with coſts and charges in and about 
the making and keeping thereof. And in caſe the ſaid annuity, 
or any part theresf,, ſhall be behind and unpaid for the ſpace of 
forty days next after any of the ſaid days of payment, whereon 
the ſame ought to be paid as aforeſaid ; that then and % often it 
ſhall and may be lawful for my ſaid wife and her aſſigns, into 
all and ſingular the premiſſes, charged with the ſaid annuity as 
aforeſaid, to enter; and the rents, iſſues and profits thereof to 
recerve and take, until ſhe be therewith and thereby, or by the 
perſon or perſons who ſhall be then intitled to the immediate poſ- 
ſeſſun of the premiſſes, paid and ſatisfied the ſame and every 
part thereof ; and all the arrears thereof incurred before, and 
that ſhall incur during ſuch time as ſhe ſhall receive the rents iſ- 
ſues and profits thereof, or be intitled to receive the ſame by vir- 
tue of ſuch entry to be made as aforeſaid, together with her 
col damages and expences laid out and ſuſtained, by reaſon of 
the non-payment thereof, or any part thereof. 

Alſo, 1 give and deviſe unto D F all that my meſſuage and 
tenement, with the appurtenances, which I hold by or under a 
leaſe from „ and all my eſtate, right, title, term, and 
intereſt of and in the ſame premiſes, with the appurtenances ; 
To have and to hold to him the ſaid D F, his executors admi- 
zi/trators and aſſigns, to and for his and their own uſe and be- 
nefit. 

Alſo, I will and ordain, that "the executor of this my laſt 
will and teſtament, or his executor or executors, for and towards 
the performance of my ſaid teſtament, ſhall with all convenient 
ſpeed after my deceaſe, bargain ſell and alien in fee ſimple all 
thaſe my lands called —— ; for the doing, executing, and per- 
feet finiſhing whereof, I do by theſe preſengs give to my ſaid ex- 
ecutor and his executor or executors, full power and authority to 
grant, alien, bargain, ſell, convey and aſſure all the ſame lands 
called to any perſon or age and their heirs for ever in 
fee ſunple, by all and every fuch lawful ways and means in the 
law, as to my ſaid executor or his executor or executors, or to his 
er their counſel learned in the law, ſhall ſeem fit or ä 
5 
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| And I'd hereby. appoint my truſiy friend E E executor of 
tis my laſt will and teſtament; and dos give unto him the ſum 

— in confidtration of the pains and trouble he will have 

in the execution of this my will. | 

Alſo, F give unto P Q ff nn the ſum of one hundred 

pounds. | IV f | 

» _ _ Alfo, ['give unto RS of — the like ſum of one hundred. 


unds. 

$ Alſo, for the better education f my children A, B, and 
C; Ido give and diſpoſe of the tuition and cuſtody of them, 
and every of them, unto my wife E B, for ſuch time as they or 
any of them. reſpettively continue unmarried, and under the age 
7 one and twenty years, and my ſaid wife remains my widny ; 

ut if my ſaid'wife- ſhall die or marry, during the ſingle life 
and nomage of any of my ſaid children, then I give the cuſtody 
and tuitian of ſuch of my children, ſo being unmarried and un- 
der the age: of” one and' twenty years at the marriage or death of 
my wife, unto my ſaid executor E E. 

Alſo, I do hereby authorize, impower, and direct my ſaid 
executor and his executor or executors, from and after my de- 
ceaſe until the aforeſaid G B ſhall attain his age of one and 
twenty years, to manage and improve the eftate and fortune if 
him the ſaid E G, by me hereby given him, for his uſe and be- 
nefit ;, and to leaſe all or any part of his freehold, copyhold, or 
leaſehold eſtates, and to lend and place out upon ſecurity or ſecuri- 
ties at intereſt, or otherwiſe improve according to his or their diſ- 
cretion or diſcretions, all or any part of the monies belonging to 
or ariſing from the ſaid gſtates and fortune of the ſaid E G, 
and to pay unto and account with him the ſaid EG, for all ſuch 
rents, intereſts, produce and improvements, as ſhall ariſe from, 
or be made o/, and produced by th ſaid eſtates, monies, and 

- fortune hereby given and deviſed to him, when he ſhall attain his 
age. of twenty one. years. | | 

And my will is, and I do hereby expreſily declare, that my 
ſaid executor, his executor or executors, ſhall not be charged or 
chargeable with or accountable for more of the aforeſaid monies 
and eſtates, than he or they ſhalt actually receive, or ſhall come 
to his or their reſpeftive hands by virtue of this my will, nor 
with or for any loſs which ſhall happen of the ſaid monies or g- 
tate hereby by me given to the ſaid E G, or of any of the afore- 
faid ſums by me beqwathed, or of any part of my perſonal c. 
tate; fo. as ſuch hſs happen without his or their wilful default 
and neglect. : | 

And alfe that it ſhall and may be lawful, for him my ſaid ex- 
ecutor, and his executor or. executors, in the firſt" place, out of 
the faid premiſſes reſpectiuely, and out of the reſidue of my per 
ſonal e/tate, to deduct and reimburſe him and themſelves reſpec- 
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tively, all ſuch loſs, cofts, charges, and expences, as he or they 
ſhall ſuſtain, expend or be put unto, for or by reaſon of the per- 
formance 4 this my will,” or the management or execution thereof 
reſpeftively, or any other thing in any wiſe relating thereunto. 

And finally; all the reſt, reſidue, and remainder all my 
ate and effetts, real and | whatſoever, and wh 
ver, not herein before otherwiſe offuttually diſpoſed of (after 
payment of my debts, legacies, and funeral expences, and othen 
charges and deductions as aforeſaid) I do give deviſe and bequeath 
unto my eldeſt fon A B. | 

In witneſs whereof, I have hereunto ſet my hand and ſeal, 
the — day of in the year of our lord 4 


Sioned, declared, and publiſhed, 
« and for his laſt will and teſta- 
ment, in the preſence of us who ſub- 


ſcribed our names as witneſſes in the 
telator s preſence, and at his re- 
queſt 
1 C. D. 
E. F. 
G. N. 
Codicil. 


Whereas I A B of —— have made and duly executed' my 
loft will and teſtament in writing, bearing date now- I do 
hereby declare this. preſent writing to be as a codicil to my ſaid 
will, and direct the ſame to be annexed thereto, and taken as part 
thereof > And I do hereby give and bequeath to CD of —— the 
n of — And whereas by my ſaid will I did give and be- 
queath unto E F the ſum of —— now I do hereby revoke the ſaid 
ac, and do give unto him the ſaid E F the ſum of —— and 
m more. In witneſs whereof I the ſaid A B have to this codi- 
al ſet my hand and ſeal the —— day of in the year —— 


Signed, declared, and publiſhed, 
ar und for a codicil to be annexed to 
bis loft will and teſtament, and io 
te taken as part thereof, in the pre- 
ſme of ES nh 
. + 2 


E. F. 


Nuncupative 


— . WY —— ——— I a en en ei ay a 


our bands the —— day of —— in the year ——- 


Wills. Account. 


The la will and teſtament of A B of —— in th 
5 ak, — by 725 by 25 of mouth, 1 4. 
day — in the preſence of us who have hereunto ſubſcribed 


our names as witneſſes thereof. My will is, that ¶ here inſert 
the very words]. In witneſs whereof we have hereunto ſes 


Precedents of long intails, and, remainders, and con. 
tingencies, and limitations are here purpoſely omitted; 
not only becauſe they are above the author's ſkill (for this 
he could have ſupplied from books of acknowledged repu- 
tation), but alſo and chiefly becauſe they ought ole drawn 

ro re nata, and by the advice of counſel learned in the 
aw. For altho' the law favours wills, yet it is when wills 
favour the law. The common law abhors a perpetuity ; 


and the reaſon is, becauſe if one perſon might indefeiſibly 


limit his eſtate, ſo alſo might another, and conſequently by 
the ſame rule the preſent generation might diſpoſe of all the 
lands in the kingdom for ever; which would be full of in- 
tolerable inconvenience : and therefore the law interferes, 
and herein checks the vanity and pride of man. And 
whoever ſhall examine the reports of caſes adjudged in the 
high court of chancery, will obſerve that ſcarcely any 
thing creates to the courts of equity ſo much trouble, as 


long intails, vainly imagined to perpetuate names and fa- 


milies ; which altho' generally drawn by the ableſt ad- 
vice, yet always meet with diſcouragement and contra- 
dition, For they are ſtruggles againſt the bent and incli- 
nation of the law: and we may add alſo, againſt the 
courſe of providence; which from its effects and appear- 
ances doth not ſeem to intend, that any thing here ſhould 


be perpetual, | 
Witneſſes. See Evidence. 
Woollen ; burying in. See Burial, 
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BBAT, ao; 1. 1. ii. Fr 
Abbefs, ii. 456. 

asf . number of religious houſes in this kingdom, 
ii. 

Abbey . how fu exempted from tithes, iii. 381. 

AbeyancE, what, i. 1. 

Abſuration, in caſe of fantuary, i. 362. in caſe of re- 
cuſancy, i. 362. Il. 145. form and manner of abjuring 
the realm, ili. 165. oath of abjuration, iii. 12, 16. 

Ablolution, form photo, whether it may be pronounced 
by a deacon, im. 43. e 

Acolyth, who, i. 2. | 

Acozns, how tithable, iii. 440. 

Adminiſtration, of inteſtates effects; power of the or- 
dinary in granting adminiſtration, iv. 191. ordinary 
may be compelled thereto, 194. refaſal of adminiſtra- 
tion, 197. to whom to be granted, 197. to the widow 
or next of kin, 197. to the huſband of the wife's ef- 
fects, 198. to the father or mother of their childrens 
effects, 199. to the grandmother before uncles and 
aunts, 199. to the fon before the father, 199. half 
blood, 199. in general to the next of kindred, 
199. in what caſe to the reſiduary legatee, or 
principal creditor, 199. adminiftration during abſence 
out of the kingdom, 200. pendente lite, 200. during 
the minority of an infant executor or adminiſtrator, 
200, feme covert adminiſtratrix, 203. adminiſtrator 
dying, 203. caſe where none will adminiſter, 203. 

whether the adminiſtrator may act before adminiſtration 
granted, 204. whether it may be granted out of the 
juriſdiction, 204. time for granting adminiſtration, 204. 
adminiſtrator's oath, 204. bond on granting admini- 
ſtration, 204. fee for adminiſtration, 206. letters of 
adminiſtration allowed as r 207. revoking ad- 
miniſtration, 20 

Admiſſion, of a clerk preſented to a Wande 3 

Advancement ; what ſhall be deerned ſuch, to debar a 
child from taking under the ſtatute of diſtribution; 
iy. 289. what ſhall be deemed ſuch, to debar a wife or 

child from taking under the cuſtom of the city of 

Ee 2 London 
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London, 334. or the cuſtom of the province of York, 


Advocare, who may be, i. 2. his admiſſion, 3. his office 
kj 4. 

Advo 9 of the right of advowſon, i. 4 
eulen appendant, 5. in groſs, 6. advowſon only a 
truſt, 8. how grantable, 9. grant of a next avoidance, 
10. how inherited from the anceſtor, 11. ad vowſon in 
coparceners, jointenants, and tenants in common, 12, 
in the mortgagor, 1 5 in tenant by curteſy, 16. in te- 
nant in dower, 17. deviſe thereof by will, 11. whether 
it is aſſets for payment of debts, i. 17. iv. 242. trial 

of the right of adyvowſon in the. ſpiritual court by jus 
patronatus, i. 17. trial in the 8 courts, by writ 
of right of advowſon, darrein preſentment, and-quare 
impedit, 24. form of the grant of an advowſon, 41, 
form of the grant of a next avoidance, 43. 

Adultery, puniſhment of, See Lewdneſs. 

Affinity, prohibiting marriage, ii. 384. a cauſe, of di- 
vorce, ii. 429. 

Akter⸗eatage, tithe thereof, iii. 415. 
fter⸗moluth, whether tithable, iii. 41 5 
giſtment, tithe of, iii. 419. whether due de jure, 419. 
for what cattle, 419, by whom to be paid, 420. in 

what manner to be paid, 421. 

Alien priory, what, ii. 454. alien clergyman, whether 
he may be admitted to a benefice, i. 128. 

Alienation of glebe lands, Sce Glebe Lands. | 

Alimony, of eccleſiaſtical cognizance, ii. 4.34, to. be al- 
lowed only whilſt the parties live ſeparate, +36 whe- 
ther the wife may diſpoſe thereof, 4.34. 

_ Allegiance, oath. of, ii. 12, 15. 

Alms, at funerals, occaſion, thereof, iii. 20, 1. 323 
alm cheſt to be in the church, i. 337. 

Altarage, what, i. 44. 

Auabaptifs, laws againſt them before the act of tolera- 
tion, ii. 165. how far exempted. from the penalzies 
thereof by the act of toleraiofe * 

Anabata, What, i. 45. 2 

Annals, what, i. 46. 

Annalilts, in the religious houſes, their office, ii. 155 

Annates, what, ll. 229. 

Anniverſaries, what, 1. 46. 

Anſwer, in judicial erding, i. 45. 

Antiphonar, what, 1. 4 


Apathecaries, rep. from: the office of 3 
os i. 357. GE 
| Apparel, 
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Apparel, of elergymen, regulations concerning it, in. 


191. as 
Apparit9z, who, i. 47. how appointed, 47. his office and 
duty, 47. | 
Appeal, artgin of appeals to Rome, i. 50. appeals to Rome 

abokſhed, i. 51. iii. 114, appeal to the ſeveral eccleſiaſ- 
tical courts, i. 5 1. to the delegates, 5 3. manner of ob- 
mining a commilion of delegates, 55. 
Apples, how tithable, iii. 439. | . Mel 
A tit, by a feme covert, in nature of a will, 
ww. 48. 


Appoztum, anciently paid to the foreign religious houſes, 


il. 454. 
Ayppyzlacioi, diffecence between appropriation and im- 
ropriation, iv. IO, 11. 
Origin of the appropriation of churches, i. 58. 
Endowment of vicarages upon appropriation, i. 68. re- 
ſtrictions thereof by ſtatute, 68. endowment how 
made, 69. penfion reſerved on the endowment, 70. 
- vicarage a diſtinct benefice, 70. patronage of vicarages 
how acquired, 70. vicar intitled only by endowment 
or preſcription, 71, authority of endowments, 71. 
- propofal for a general repertory of endowments, 71. 
trial of endowments, 7 3. endowment to be conſtrued 
favourably, 74. | 
Augmentation of vicarages, i. 75. 
Vicarages how diflolved, i. 81. gf 
Aqua ebafalus, the pariſh clerk, why fo called, iii. 63. 
Arthbifhop, whence fo called, i. 172. antiquity of atch- 
biſhops in England, 173. archbifhop of Canterbury, his 
pfe-eminetice, 174. anciently had primacy over lreiand, 
154. his ſtylt and title, 175. archbiſhop of York, an- 
eiently had jutiſdiction over Scotland, 175. his ſtyle and 
title, 175. precedenty of the archbiſhops, 176. 
Archdeacon; divifion of dioceſes into archdeaconties, i. 17 3. 
archdeacon, who, 84, how appointed, 86. his general 
Arches court, i. 88. dean of the arches, ii. 105. 
Archipzesbyter, who, i. 89. ii. 6 | 
Affeſt, in the church or churchyard, how far lawful, i. 356. 
elergytnati not to be artefted in attending divine ſervice, 
mM. 183. | 
eicles; the thirty dige, eſtabliſhed, i. $9. to be ſub- 
ſeribed by perſons to be ordained deacons, 92. by per- 
dg be ofdained priefts, 92. by perſins ad- 
mitted to beneftces, 92. by the heads of colleges, 
gx. by chancellors, officials, vicars general, and com- 
miſſaries, 44, 265. by lectuters, 94. by cutates to be 
Ee 3 licenſed, 


— — Ü: V —— Oe eee ⏑— A ee _—_ — — — eu nn cs — 


A TABLE of the principal matters. 

- licenſed, 94. ii. 57. by ſchoolmaſters, i. 95. iii. 304. 
by diſſenting teachers and preachers, i. 95. ii. 167. b 
anabaptiſts, i. 95. ii. 168. whether ſubſeription to © ah 

the ſaid articles is neceſſary, i. 92. in what ſenſe the 

. ..Z6th article is to be ſubſcribed unto, i. 95, 188. to 
be read by miniſters after induction, 1. 95. penalty of 
oppoſing the ſaid articles, i. 95. 

Articles of inquiry, for the churchwardens preſentments 

i V. 21. 

Alle 83 for the repair of the church. See Church. 

Allets, what, iv. 240. by deſcent,—in hand; ;—legal— 
equitable ; —real,—perſonal ; 240. 

Alliſe, writ of, what, i. 32, 96. 

Atterbury, Dr. his conteſt with the chapter of cri 
ii. r. 

Attoznep, exempted from being churchwarden, | i. 366. 

Audience, court of, i. 97. 

1 CRY by death, i. 97. by reignation, 97. by ceſ- 
ſion, 98. by deprivation, 98. by act of the law, 98. 
how tried, 98. 

Augmentation of ſmall livings by the. governors of queen 
Anne's bounty. See Firft fruits. 

Auguſtine canons, who, 11, 446. Auguſtine friers, 450. 


B. 


Balls & headlands, whether titheable, iii. 408. 
Banns of marriage, publication thereof, ii. 403. 
Baptiſm, of infants, i. 99. publick baptiſm, 99. whe- 
ther- the name may be altered at. confirmation, 101. 
ſign of the croſs, reaſon thereof, 102. private baptiſm, 
102. lay baptiſm, how far valid, 103, anciently per- 
formed by midwives, ii. 439. baptiſm of thoſe of riper 
years, i. 105. of the children of papiſts, 106. of ne- 
groes in the plantations, 106. fee for baptiſm, 107. 


Barren land, improved, when to pay tithes, iii. 378. 


Baſin, for the offertory, i. 338. 
Basket, the law patentee, his caſe Ne the univerſity 
of Cambridge, i. 452. 3 


Baſtard: 


Who ſhall, be deemed a baſtard, 5 108. child born 
out of lawful matrimony, 108. caſe of the huſband's 
being within the four ſeas, 108. huſband impotent, 
109. iſſue-of a marriage within the degrees prohibit- 

ed, 109. child born after a divorce, 109. child born 
out of the king's allegiance, . 109. child born before 
the parents, ING: 110. mother with child at the 
2 | huſband's 
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' huſband's death, marrying again before the birth, 
110. of ſuppoſititious births, 112. | 
Trial of baſtardy, i. 115. general, by the biſhop, 11 5; 
' ſpecial, by the country, 115. 
Conſequences, of Baſtardy ; as to name, i. 117. to in- 


beritance, 118. baſtard dying inteſtate, who ſhall be 


intitled, iy. 197. 
© Puniſhment of the mother and — father, i. 118, 
, corporal, pecuniary, 118. murdering a baſtard 
child, 119. admjnifiring a potion to procure abor- 
tion, 120. . 18 
Beadle, of the veſtry, how appointed, iv. g. 
Beans, gathered by the hand, how W iii. 400 
whether a great or ſmall tithe, 409. 
Bees, how tithable, iii. 455. 
Bells, with ropes, to be provided by the b i. 1 120 
339» 343+ at 5 N times to be rung, =» 


Benedictine menge ger bo:þib. 
enefice, what, 1. 4 Tree entation by — & = 
to be made, 121. *.xarnination of the fon preſented; 
134. refuſal of the perſon preſented, 139. admiſſionz 
145. inſtitution or collation, 146. induction, 1 53. 2 
quiſtes after induction, 158. 
Benefit of clergy, origin thereof, i. 164. in what 205 
allowable, 167. 
W. Dr, his caſe concerning the deprivation of his 
egrees, i. 408. his caſe againſt the are of Eur as 
iſitor of Trinity college, 418, ; 
Bernardine monks, ii. 444. PT dere 
Bethlemites, an order of friers, Il, 3 o ann 
Bible, to be in churches, i. 339. 
Bidding prayer, before ſermon, ili. 2 25 5. 
Bigamp, i. 171, 
Ds to be provided by the pariſh, be 339. | 
hops? 
Of archbiſhops & biſhops in general, Fi 172. __ 
of biſhops in England, 173. age of perſons to be 
made biſhops, 172. their precedency, 176., biſhop 
univerſal incumbent of the dioceſe, 173. how far one 
biſhop may act within the dioceſe of another, ii. 133. 
Form & manner of making & conſecrating archbi+ 
ſhops & biſhops, i, 176. confirmation” of biſhops 


* 
* 


elected, form and manner of it, 183. conſecration 


of biſhops, form and manner thereof, 186. benefices 
vacated on promotion to a biſhoprick, 189. N 2 
Reſidence at their cathedrals, i. 190, ER NT 
+ Their attendance in parliament, i. 190. whether they 
ſit there in their temporal capacity only, 193. whe- 
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ther they may vote in caſes of blood, 196. whe. 
ther they thal! be tried by the Jords in partiament, 
or by a jury, 200. . 

Spiritualties of the biſhoprick in time of vacation, 
i. 202. | | oe 

- Femporaltics of bimopricks in the time of yacation 

r | i! 

. Archbi Fan their provincial biſhops, 
1. 208. | CE 
Of ſuffragan biſhops, i. 224. 

Of coadjutors, i. 227. wh 
Blaſphemp, how puniſhable, iii. 20. 
Blind man's will, iv. 53. 
Boar, cuſtom for the parſon to keep one, iii. 442. 
Bogo de clare, a famous pluraliſt, i. 50. vi. 93. 
Bona notabilia, what, iv. 156. | 
Bond debts, in what order of priority to be paid, iv, 255. 
voluntary dond to be poſtponed, 256, 
Bond of reſignation, validity thereof, iii. 331. form of 
che fame, 338. i 
— Wonthommes, an order of friers, ii. 451. 
re, archbiſhop, his arrogant confltuion, i, ac 
294, 290. i 
Kooks, belonging to the church, i. 339, 350 to paro- 
Chial Hbraries, ii. 358. copies of new bovks to be de- 
. livered by the printer to the uſe of the publick libra- 
ries, i. 452. 7 | 
dugh engkthh lands, cuſtom concerning them, iv. 288, 


9. 354+ 
Woſcage, what, i. 228. | | 
Boundaries of pariſhes, how to be tried, iii. 61. how to 
be aſcertained with reſpect to tithes, 464. with reſpect 
to church rates, i. 35 5, 6. i 
Bounty of yo Anne for the augmentation of ſmall 
livings. See Fin fruits and tenths. | 
Bzawling in the church or churchyard, i. 359. 
Bead, affize of, within the univerſities, ii. 493. 
Bytefs, manner of laying the fame, and . 
tity thereupon, i. 228. the uſual expence of a charity 
brief, 231. che ordinary amount of a collection there- 
upon, 2 I, : 
Diigittines, an order of nunns, ii. 448. 
Wzoom, whether tithable, iii. 418. 
WButera, what, i. 23 | 


Bupgery, puniſhment thereof, i. 2 
Bull, cuſtom for the parfon to keep one, iii. 442. 


* 
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A T-ABLE of the principal matters; 
. Bull of the pope, what, i. 233. penalty of publiſhing 


, the ſame, 233. ; ; 
Burgage tenure lands, deviſeable by will, iv. 324. 
5 Purtal ; original of burying places, i. 233. burying in 
the church, 234. in the churchyard, 235. whether 


l, burial may be hindered for debt, 236. whether a per+ 
ſon civilitex- mortuus, or under an attaint, may be 
s, charged at the ſuit of his creditors, 237. what perſons 


ſhall not have chriſtian burial, 242. whether a perſon, 
attainted of treaſon, dying before execution, ſhall have 
chriſtian burial, 237; burying in woolen, 238. mi- 
niſter not to refuſe burial, 242. ringing at funerals, 
244+ fee for burial, 244. funeral expences to be paid. 
before other debts, 247. offence of ſtealing a ſhroud, 
248. monuments erected in churches or churchyards, 
248. popiſh burial, 250. 
5. Burning of hereticks, aboliſhed, ii. 260. 


C. 

Calendar. See Kalaadar. 
Calves, tithe of, iii. 440. 

6, Calumnp, oath of, iii. 6. 

ambzidge. See Colleges. 


» amerarius, in the religious houſes, who, ii. 456. 

e- Canons: | 

as In the religious houſes, whence ſo called, ii. 445. re- 
gular, ſecular, 445, 446. Ss of 

8, In cathedrals. See Deans and Chapters. 


Cantaria, chantry, what, i. 270. 
Canterbury, the ſeat of an archbiſhoprick, i. 174. 


to Capa, one of the prieſt's veſtments, i. 250. | 

Q Capital offences, how far ſubje& to the eccleſiaſtical ju- 
riſdiction, ii. 48, 

l Capuchine friers, a religious order, ii. 449. 


Carmelite friers, a religious order, ii. 450. 
Carthuſtans, an order of monks, ii. 444. 
Caſula, one of the prieſt's veſtments, i. 251. 


a Catechiſm, children to be inſtructed therein, i. 281. 
ty Cathedzal x origin of cathedrals, 1, 252. 883 be- 
e tween cathedral, conventual, and collegiate churches, 


252. cathedral churches to be in cities, 252. certain 
forfeitures for the repair of cathedrals, 253. cathedral 
exempt from the archdeacon's juriſdiction, 253. how 
the firſt fruits of the revenues thereof ſhall be charged, 
258. cathedral the pariſh church of the whole dioceſe, 
258. acknowledgment paid thereunto upon that ac- 
count, 259. biſhop's reſidence there, 259. — 
0 o 


ll 


\ * | . 
A TABLE of the principal matters. 
of the dean and prebendaties, 250. adminiſtration of 
the holy communion there, 260. preaching; 260. lec- 
tures in cathedrals, 261. habits to be worn there, 261, 
© viſitation thereof, 261. ornaments thereof, to go to the 

- ſucceſſor, 261. cathedrals of the new foundation, 262, 

elections in cathedrals, 253. | | 

Cathedzaticum, what, i, 263. + 

Caveat, what, i. 263. how far concluſive, 19, 263. 

Carton, the firſt introducer of printing into England, 

Cellerarius, in the religious houſes, who, ii. 457. 

Ceſſion of a benefice, what, i. 98. , . 

Chalice for the communion, to be provided by the pa- 

' Triſh, i. 338. art | 

Chancel, 2 ſo called, i. 313. repair thereof by the 

rector, 321. ſometimes by the vicar, 321. by lay im- 
propriators, 321. whether lay impropriators can be 
compelled thereto by ſequęſtration, 321. caſe where 
there are ſeveral impropriators, 322. biſhops diſpoſal 
of ſeats in the chancel, 331. impropriator's ſeat in the 
chancel, 332. vicars ſeat in the chancel, 3 3 

Chancelloz, who, i. 264. how to be qualified, 265. his 
power and juriſdiction, 266: the office for what term 
grantable, 268. ee 

Chanterp,.. what, i. 20. 

Chapel, whence ſo called, i. 271. private chapel, 271. 
free chapel, 273. origin of royal free chapels, 59. 
free chapels in the religious houſes, ii. '455. chapel of 
eaſe under a mother church, i. 274. endowment of 

_ chapels, 275. their dependance on the mother church, 
275. by. payment of tithes and other dues, 276. by 
the inhabitants repairing at ſet times to the mother 

church, 277. by,oblations there, 277: by the curate 
ſwearing obedience to the incumbent of the mother 
church, 278. by contributing to the repair of the mo- 
ther church, 279. how, to be repaired, 280. how to be 

ſupplied, 280. how governed, 281, church or chapel 

' how to be tried, 281. | 55 

Chaplainchip, a qualification for plurality, iii. 95. for 

non reſidence, 280. 

Chapter. See Deans and Chapters. 

Charitable uſes; commiſſion to inquire, thereof, i. 282. 
the courſe of proceeding therein, 282. 

Charity bziefs; the manner of laying them, i. 228. 
charges of obtaining a brief, 231. the uſual amount of 

© a collection thereupon, 231. 


* _ Charles 


A TABL E of the principal matters. 


Charles the firſt, his martyrdom ; See Holidays. 
— the ſecond, his reſtoration; See Holidays. 
Charter-houſe, corruptly, wheyce ſo called, ii. 444- 
Chattels, what, iv. 210. real, perſonal, 210. 
Chauntries, belonging to the religious houſes, ii. 455. 
Cheele, tithe of, iii. 449. 
Cheſible one of the prieſt's veſtment 
Child⸗birth; woman dying in child- 
poſed, i. 289. | 
Chozepiſcopi, who, i. 224, 292, 
Chziſme, the holy oil, i. 292. 
Chziſome, what, i. 292. 
Chiiſtening, See Baptiſm. 
Church 1 1 7 | 
Founding of churches ; firſt erection thereof, i. 58, 9. 
who. may found a church, 293. the biſhop's licence 
whether neceſſary, 294. | 
. Conſecration and dedication of churches,” i. 58, 59, 
- 295. Church to be endowed before conſecration, 
295. canons injoining conſecration, 296. time of 
conſecration, 297. form of conſecration, 297. pro- 
curation due upon conſecration, 306. feaſt of the 
dedication of churches, 308. | 
Chancel; whence fo called, i. 313. by whom to be 
repaired, 321. ſeats in the chancel, 331. , 
lle; whence ſo called, i. 313. a private property, 314. 
to go with the houſe, 315. | 
Churchyard 3 burying therein, i. 235. fence thereof, 
317. trees therein, 318. | 
Repair of churches; anciently by the biſhops, i. 320. 
next by the reQtors, 320. finally by the pariſhioners, 
320. repair of the chancel in particular by the rector, 
321. ſometimes by the vicar, 321. by lay impro- 
priators, 321. repairing the chancel a diſcharge from 
the repair of the church, 323. repair of a chapel of 
eaſe no diſcharge from the repair of the church, 323. 
churches united, how to be repaired, 325. eceleſiaſ- 
tical judge ſhall cauſe the repairs to be made, 325. no 
prohibition in caſe of repairs, 327. churchwardens 
duty therein, 327. manner of obtaining a faculty, 
where ſomething new is added, 328. 6 
Seats; origin of the diſtinct property therein, i. 328. of 
common right to be repaired by the pariſhioners, 328. 
uſe of the ſeats in the pariſhioners, 329. biſhops to 
diſpoſe of the ſame, 329. churchwardens power to 
diſpoſe of the ſame, 329.. reparation neceſſary to make 
2 title, 330. ſeat not to go to a man and his beirs, 


3 30. 


i. 251, 344. 
rth, how to be diſ- 


A TABLE ef die principal 'niatters 


339 ſent may be preſcribed ſer as belonging to ad 
hond 331. and not as belonging to the land, 331. 
. bilbop's 6iſpoſal of ſeats in the chancel, 331, impro. 
priator's ſeat in the chancel, 332. vicat's (eat in the 
chancel, 332. feats pulled down, what ſhall become 
of the materials, 333. right to ſeats where triable, 


* 

Gow end ornaments of the church; ordinary's cute 
therein, i. 336. churchwardens care therein, 336. 
communion table, 336, pulpit ; reading deft; (ur. 
plice; font; cheſt for alms; 337. baſin for the of- 
fertory; chalice and other veſſels for the communion; 
338. bells; bier; bible; common prayer hook; 339. 
book of homilies; regiſter book; table of degtets; 
den ' commatid ments 3 ſentences 3 monuments; 340, 
images, 342: other goods anil araaments, 343. who 
hath the property in the goods of the church, 345, 


1" Rats to be made at à veſtry meetingg-i. 346. a perfo- 
nal 


charge in reſpect of the land, 347. whether there 
ſhall be two rates, one for the fabrick, and the other 
far ornaments, 347. lands lying in another pariſh 
how to be charged; 330. how to be charged where 
the boundaries of the pariſh are not known, 356, 
nant to be charged, and not the leſſor, 351. in 
what caſe the founder of a church may be exempted, 
381. hall of a company, whether chargeable, 352. 
manner of laying the aſſeſſment, 352. form of the 
aſſeſſment, 353. appeal againſt the aſſeſſment, 354. 
levying the aſſeſſment, 354. 


_ Churches not to be profaned ; arreſt in the church or 


churebyard, i. 356. fairs and markets, 357. tem- 
poral courts; plays; feaſtings; 358. muſters; braw- 
ling; ſtriking; 359. drawing a-weapon, 360. rob- 
bing of churches, 361. ſanctuary, 362. | 
Way to the chureh ; may be libelled fot in the ſpiritual 
court, i. 363. may be ſued for in the temporal 
courts, 363. 


Church of England: conſtitution thereof, i. 364. the 
king to be of the church of England, 364. his oath to 


maintain it, 364. penalty of derogating therefrom, 


305. 
Churthing of women; woman to be veiled, i. 289. fee 
for churching, 290. | 
Cburch cot, what, i. 365. | 
Churchwardens, their origin, i. 266. who are exempted 
from being churehwardens, 366. chufing churchwar- 
dens, 368. refuſing to act, 371. ordinary refuſing to 


ſwear 
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wp them, Va. churchwardens how far a Corpora 
tion, 375. their preſentments, 335. to be framed on 

articles of inquiry, iv. 21. to be made upon oth, 2 
how far it may be ſafe to preſent on common fame, 22. 

their duty as to ſundry temporak matters, i. 476. whe- 
ther one churchwarden can releaſe, 377. how long they 
ſhall.cantinue in their. office, 377.. mannen of their a- 
counting, 377. account when tettled, final, 358. ean- 
not bring an action after their office i is expired, 379. 
but their ſucceſſors muſt do it, 379. yet they may, be 
relieved in equity, 379. their protection by the law, in 
the due execution of their office, 380. 

Church⸗vard, origin thereof, i. 345. fence of the church- 

yard, by whom to be repaired, 317. trees growing in 

cu chuxch-yard, who hath the property therein, 318. 

Ciſtertians, an order of monks, ii. 444. 

Citation, what, i. 38 1. form thereof, 38 1. by whom 
to be executed, 382. in what manner to be executed, 
383. citation viis et modis, 383. citing out of the dio- 
ceſe, 384. return of the citation, 392. fee for a cita- 
tion, 394. 

Cities, denominated. from the, biſhops ſees therein, 
i. 2 $24 

Civil ba, the conſtituent parts thereof, Preface, page i. 

Clandeſſine- marriage, void, ii. 416. 

Clergy, benefit of, its origin, i. 164. in what caſes. al- 


P not bound to ſerve in a temporal office, 

iii. O reſtrained from ſerving in a temporal of- 

hee, 180. 95 obliged to ſerve in war, 182. not bound 
to appear at he torn or leet,, 182. not to be arreſted 
in attending divine ſervice, 188. penalty on. laying 
violent hands on a clerk, 185. may have the benefit 
of clergy more than once, 185. exempted from ſerving 
on juxies, 186. their ſpiritual poſleſſions protected 
from diſtreſſes, 186, 7, 8. how. fat ſubject to taxes 
and other publick charges, 187, 190. their apparel 
regulated by canon, 197. reſtrained from drunkenneſs 
and gaming, 194. how far permitted to uſe recreations, 
195. ſhall not take to farm, 195. may be deprived for 
ee ii. 354+ anciently prohibited to marry, 

3 

Clerk 1 a. pariſhy oe: Pari Cui. | 

Clock, in the church, i. 343. 

N e a great tit, N. 46. ed ba fall 


cini an order f mepke,, i. e en e 
3 Coadjutors, 
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 Condjutops, to biſhops, their office and dignity, i. 22 


to incumbents, 394. 
Codicil to a will, what, iv. 73: form thereof, 379. 
Coemetery, whence ſo called, i. 315. NN 


| Collation to a benefice, what, i. 146. difference be 


tween collation and inftitution, 146, 152. | 
Colleges, lay corporations, i. 396. charters granted to 
the ene confirmed by act of parliament, 396. 
juriſdiction where one of the parties is a member of 
the univerſity, 398. extendeth not to freehold, 400. 
whether the king's courts may interfere, where a viſitor 
is ſpecially appointed, 402. return of a viſitor by affi- 
davit, 418. viſitor muſt purſue his power, otherwiſe 
he will be prohibited,” 418. caſe where a perſon to be 
\ viſited happens alſo to be viſitor, 420. where it is diſ- 
puted, whether a perſon is viſitor or not, the king's 
courts are to determine it, 420. the archbiſhop's ge- 
neral power of viſitation, 435. colleges how far af- 
fected by the ſtatutes of mortmain, 439. college leaſes, 
440. commiſſions of pious uſes extend not to colleges, 
o. elections in colleges, 441. preference given to 


founder's kinſmen, 443. perſons elected, to ſubſcribe 


the declaration of conformity, 448. heads of colleges 


to ſubſcribe alſo the thirty nine articles and the book of 


common prayer, 449. and all of them to'take the oaths 


and make the ſubſcriptions, as other perſons qualifying 


for offices, 449. common prayer in colleges may be 
uſed in latin, 450. common prayer before ſermons of 


lectures, 451. divine ſervice in general, 45 1. the holy 


communion, 451. ſurplices and hoods on ſolemn days, 
452. oaths to be taken on admiſſion to degrees, 452. 
ſtamp duties, 452. copies of new books to be delivered 
by the printers to their uſe, 452. privilege of printing, 
452. univerſities to preſent to popiſh livings, 489. title 
for orders, 490. may grant licence to preach, 490. 
how far being converſant in the univerfity ſhalt diſpenſe 
with non-reſtdence, 490. what degrees are requifite 


for plurality, 491. firſt fruits and tenths in colleges, 


492. phyſicians and ſurgeons, 492. juſtices of the peace 
in the univerſities, 492. aſſize of bread, 493. _ taverns 
and alehouſes, 494. carriage of letters, 498. diſtillers 
ſetting up trades there, 498. ſoldiers ſetting up. trades, 
499. perſons not free of the city or town ſelling goods 
therein, 499. exempted: from purveyance, 500. ſtage 
plays not to be acted therein, 500. exempted from 
ſerving in the militia, 501. how far exempted from 
the land tax, 501. duty on houſes and windows, 502. 


duty 
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duty on offices and ates, 502." how far liable to 
the repair of the highways, 502. : | 
Colonies, wills there, iv. 16. 4 
Colts, tithe of, iii. 440. 5 
Commandzies, in the religious houſes, what,” it. 454. 
Commemozations, what, ii. 1. 
Commendam, what, ii. 1. reſtraints of coin? 2. 
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- Commiſlary, who, ii. 7. how to be qualified, i. 265. 


o benefice vacated by acceptance of a biſhoprick, 2. but 
2 the avoidance may be prevented by a commendam, 2. | 
of whether a biſhop may have a commendam in his own | 
. dioceſe, 3. for what time a commendam may be, 5. [ 
Ir how far the king's right to preſent is ſerved thereby, 6. { 
i- continuation or renewal of a commendam, 6. reſig- | 
ſe nation of a commendam, 7. i 
- his juriſdiction and power, 266. the office for what [ 
$ term grantable, 268. 1 
f Commiſſion of _ uſes, manner of iſſuing the ſame, 
: i. 282. 
's Common appurtenant, how far covered by a modus for 
by tithes, iii. 301. 
0 Common fame, preſentment thereupon, i iv. 22. 5 
a Common law, what, Pref. page xxi. general ſuperin- 
; tendency thereof over the eccleſiaſtical juriſdiction, 
ll. 4 
* Conia pꝛaper: liturgy before the acts of uniformity, 
g 111. 220, eſtabliſhment of the book of common prayer, 
N 220. by the act of uniformity of the 2d Ed. 6th, 221. 
a of the 5th Ed. 6th, 224. of the firſt of Elizabeth, 225. 
* of the 13th and Tach of Charles the 2d, 227. books 
5 of common prayer to be provided in every pariſh, 233. 
5 declaration of aſſent thereto, 234. penalty of contemn-- 
| ing or not uſing the ſame, 238. penalty of being pre- 
4 ſent at any other form, 243. of 


Communion, See Lord's Supper. | 
* Communion table, to be in churches, i. 336. hows to 


© be ordered and kept, ii. 372. 

x Commutation of penance, what, iii. 73. - commutation 
4 money how to be diſpoſed of, 76. é 

1 Compolition real, for tithes, what, iii. 305. 


Concubinage, of the clergy, partly connived at in an- 
cient times, ii. 396. 

10 Confeſſion ; miniſter not to reveal things made known to 
him in conſeſſon, it. 8. 


: Confirmation, how often to be. held, ii. 9, at what time 
ef children ſhall be brought to be confirmed, 9. miniſter's 
1 duty therein, 9. * and godmothers in confirma- 


tion, 


8 
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tion, 10. whether the name may be altered at conft- 


mation, 10. N 

Conge d'eflire, what, i. x80. ii. 10. 

Conies, tithe of, iii. 453. whether they ſhall go to the 
heir or executor, iv. 211. 

Confanguinity, prohibiting . ii. 384. 2 cauſo 
of divorce; 429. . 

Confecration of churches, i, 205. of an archbiſhop or 
biſhop, 186. 

Conliffozp court, what, ii. 11. 

Conſultation, writ- of, what, ii. 11. in. what caſes | 

grantable, 11. 

Concencious juriſdiQion, what, i. 265 

Conventicle, See Diſſentert. 

entual friers, a religious order, ii. 440 

vocation, before the conqueſt, ii. 16. after the con- 

| queſt, till the reign of Edw. iſt, 18. from Edw. 1 

to Hen, 8th, 19. the aQ of ſubmiſſion of the 25 Hen. 
Sch, 23. election of members, 24. their number, 24. 
two houſes,. 24, Privilege, 25. whether they may vote 
by proxy, 25. their general power, 25. no power to 
bind the temporalty, 26. nor againſt the law of the 
land, 26. appeal to the convocation, 26. time of their 
ſeſſion, 27. their decline, 27. 
. ans 5 — 8 5 3 
e, one of the prieſt's veſtments, i; 2 28. 

Coquinarius, in the religious houſes, 2 

Cozn, in what manner tithable, iii. 407. corn growing, 
deviſable by will, iv. 61. in what caſe it ſhall go to 
the heir, and when to the executor, 129, 272. 

Cozodp, what, ii. 28. 

Cops of a prebend, what, ii. 78. 

Coale- pꝛelent, what, ii. 481. 

Coffs; in what caſes executors and adminiſtrators ſhall 

| ot be liable to pay coſts, iv. 228. 

ul, general, national, provincial, diocefan, ii. 17. 
ili. 363. 

Courts; origin of the eccleſiaſtical juriſdiction in ge - 
neral, ii. 29. origin thereof in this realm in particu- 
lar, 30. at-firſt conjoined with the temporal, 30. Wil- 

liam the conqueror's charter of ſeparation; 31. papal 
incroachments after the conqueſt, 32. oppoſed by the 
ſtatutes of proviſors, - 34. aboliſhed in the reign of 
king Henry the eighth, and the king declared to be the 
fountain of jurifuiction, 36; appointment of officers in 
the:eccleſial Kcal courts, 39. courts where to be kept, 
45 manner of proceeding in the eccleſiaſtical courts, 


40. | 
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46. their ſeal of office, 46. trial of temporal incidents, 
47. concurrent juriſdiction, 47. no juriſdiction in caſes 
capital, 48. authority of their ſentence, 48. general 
ſuperintendeney of the common Jaw, 49, . 
Court of arches, i, 3 K 
of gidience, i. 7. 
— — Cdnhiftory courts i. 11, „ „„ 
——of delegates, il. 123. nate leres 
—faculty court, ii. 218. N. ee nne 1 
Courts tempozal, not to be held in the church or church- 
Croſs in baptiſm, reaſon thereof, i. 102. 
Crouched friers, à religious order, ii. 450. 
Culdees, an order o ade e e 
Curates ; ambiguous, ſignification of the word, Ii. 52. 
11i, 42. origin of curates in chapels of eaſe, it. 52. 
origin of perpetual curacies, i. 69. ii. 53. power of 
appointing curates, i. 280, ii. 53. : form of the no- 
mination of an affiſtant curate, il. 53. of a curate of 


> 
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2 chapel of eaſe, 35. of a perpetual curate, 55. li- 
| cence; requiſites for obtaining it, viz., nomination, | 
) orders, teftimonial, oaths, ſubſcriptions, 56, 7. re- 


quiſites after licence obtained, viz. oath of obedience, 
declaration of aſſent to the book of common prayer, to 
the thirty nine articles, to take, the oaths of allegiance, 
ſupremacy, and abjuration, 58, 50 60, 61. none to 
ſerve more than one church or chapel in one day, 61. 


their ſalary, how recoverable, 61, 2 their reſi- 
) dence, : ca removable, 64. my of eaſe and 
perpetual euracies augmented, 66. 20 


Cultom, concerning tithes, what, ili. 32. 
———of diſtribution of intéſtates effects, iv. 323. ith- 
in the city of London, W , the province of York, 
! 342, the principality of Wales, 367. 
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Dalmatica, ene of the prieſt's veſtments, i. 344. ii. 67. 
ria 1 (73 C2 7 ' 71 * „eee 
atrein p it, afſize of, i. 24, 96. ii. 68. 
. ä ili. 200. 9 3122351 off; la 
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— Deacon, ordination of, iii. 37. I di bag 
al- Deaf and dumb perſon, whether he may make a will , 
e 8 of eee, 


Daene 3 io taupe ups i V 1 
f Wy Peans and thapters: | 


pL 4% 8-04, ont 15 :roo buy 
e Of deans z,;originsl, of deanries, il. 60, ſeveral kinds: 
n WU of deans, 68. catbedral dean, Who, 69., hom ap- 
, pointed, 71, deafiry held in commendam, 71. dean- 


, ry a ſine- cure, 71. whether it may be a lay office, 
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72. poſſeſſions belonging to deanries, 73. dean to 
viſit the chapter, 74. dean may make a deputy, 74. 
reſidence of deans, 75. dean's eccleſiaſtical duty, 75 

profits of a deanry during the vacation, 75. 
Of chapters ; chapter, what, ii. 7 5. chapter without 
a dean, 76. in ſome places two N 76. ca- 

oe to take or purchaſe, 76. 

the ſeveral members of the cha wr, in their ſole 
| capacity; as canons and prebendaries: difference be- 
ö ++ tween: prebend and prebendary, ii. 76. prebend, 
| what, 77. canonry, what, 77. two kinds of pre- 
bendaries, 77. prebendary how appointed, 77. none 
to have two prebends in one church, 78. whether 2 
prebend is a lay fee, 78. concerning their ſeparate 
poſſeſſions, 78. how to be charged to the land tax, 

79. prebend a ſine-cure, 79. reſidence of preben- 

daries, 79. their courſes of preaching, 79. profits 

of a prebend during the vacation, BY” - prebendary 
liable to dilapidations, '8d. 

Of the dean and chapter as one body Agbregste; their 
incorporation, ii. 80, their dependency on the bi- 
-** ſhop, 8x. their juriſdiction, 81. grants made to 
tem, $2. — ws they are guardians of the ſpiri- 
tttlalties, 82. preſentation of one of their own body 
to a benefice, 82. whether a ſurrender of their lands 
© doth diſſolve the corporation, 82. of the deans and 

chapters of the mew foundation, 82. 

of deans of peculiars ; without Ae e, lt. 104. 
| without a chapter, 10 5 | 
. Of rural deans; antiquity of the office, I. +66. ap- 

| _  portioning their diſtricts, 106. appbintment of rural 

deans, 107: their oath of office, 10%. their holding 
rural chapters, 108. their attendance” at the biſhop' $ 
viſitation, 109. their Judicial and other authority, 
110. continuance in their office, 111. their diſuſe, 
1 
Death 8 part, what: in relation to che diſtribution of 
the fs of the deceaſed, iv. 328, 332. 
Debts, of the e in what courſe and order to be 
paid, iv. 24 
Declaration of rights, at the revolution, iii. "mT 
Decree in equity, equal in the courſe 0 of (Payment to a 
judgment at law, iv. 254. . VE, 
Dedication of churches, to ſome of the ſaints; i. 308. 
feaſt of the dedication, 308. * of Tas thereupon, 


310. 


* 
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Defamation, cognizable in the eccleſiaſtical courts. ii, 
112. not for matters temporal, 112. not for matters 
ſpiritual mixt with temporal, 113. but for fpiritual 
matters only, 114. words ſpoken of a clergyman, 116. 
words ſpoken in London, 117. in what time the ſuit 
muſt be commenced, 119. in what caſe the defendant 
may juſtify, 120. caſe where there are mutual defama- 
tions, 120, whether the huſband can releaſe the wife's 
ſuit, 121. whether he can releaſe the coſts, 121. ſen- 
tence for defamation, 121. execution of the ſentence, 
121. en . 
Deer, tithe of, iii. 453. whether they go to the heir or 
. executor, iv. 211. | | 
Degradation, form and manner thereof, ii. 122. 
Degrees, archbiſhops power of conferring the ſame, 
il. 140. | 


Degrees of kindzed; different ways of -computing the 


ſame by the civil and canon laws, iv. 295. 
Delegates, court of, ii, 123. appeal to the ſame, i. 53. 
manner of obtaining a commiſſion of delegates, $5. 
Depolition from the miniſtry, form and manner thereof, 
„„ | 
Depzivation, manner of procedure therein, ii. 123. 
Deviſe. See Wills. | 5 hE 1 5 
Dilapidations, in what manner to be eſtimated, ii. 124. 
within what time, 125. whether dilapidations ſhall be 
preferred before debts, 126. miniſters to keep their 
edifices in good repair, on pain of ſequeſtration, 127. 
fraudulent alienations of goods to defeat dilapidations, 
129. dilapidations where to be ſued for, 130. whether 
perpetual curates are liable to dilapidations, 131. the 
laſt incumbent (or his executors) chargeable with the 
whole dilapidations, 132. * | 
Dimiſſoꝛzy letters for orders, by whom to be granted, 
li. 33. to what perſons, 35. . 
Dioceſe, boundaries thereof how to be aſcertained, ii. 
- 133. how far one biſhop may act in the dioceſe of 
another, 133. clergyman living in one dioceſe, and 
| beneficed in another, how to be proceeded againſt, 


n ; 

Diſpenſation, by the pope aboliſhed, ii. 134. transfer- 
red to the archbiſhop of Canterbury, 134: manner of 
pranting the ſame, 135. in what caſes to be confirmed 
by the crown, 135. fee for the ſame, 137. royal diſ- 
penſations, 139. archbiſhop's power of conferring de- 
grees, 140. biſhop's power of diſpenſation, 140. 


F f 2 


Diſpenſing 


/ 
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8 — — power of the crown, aboliſhed, iii. 354. 
k ners: 0 , £538 PP: 
Laws againſt diſſenters before the act of toleration 
concerning, abſence from church, ii. 143. frequent- 
ing conyenticles, 144. concerning the ſacrament, 
151. ſeveral diſabilities, 163. laws againſt quakers 
in particular, 163. againſt anabaptiſts, 165. 
How far mitigated by the act of toleration, and other 
acts; not to be proſecuted in the' ſpiritual court for 
non- conformity, ii, 166. exempted from certain of- 
fices, 167. penalty of diſturbing the congregation, 
170, 178. how far allowed to teach ſchool, iii. 309. 
quakers rules of diſcipline how far legal, ii. 175, 
methodiſts, 172. moraviavs, 174. epiſcopalians in 
Scotland, 182. 0 we” 
Diſtribution of inteſtates effects; where one only can 
take, iv. 287, whether an infant in ventre {a mere can 
take, 288, 320. whether co-heireſſes ſhall: bring into 
hotchpot, 288. whether the heir in borough engliſh, C 
289. advancement, what ſhall be deemed ſuch, 289. 
whether grandchildren. ſhall bring into hotchpot, 294. 
who ſhall! be deemed next of kindred, 295, degrees C 
of kindred by the civil and by-the-canon law, 295. of 
the ſucceſſion of deſcendants, 302. of. aſcendants, 304. 
of collaterals, 311. father how far intitled, 304. grand- 
father, 305. brothers and ſiſters in excluſion. of the. 
grandfather, 306. half blood, 312. brothers and ſiſters 
children, 314. to the huſband of the wife's effects, 315. E 
brothers and ſiſters to ſhare with the mother, 317. cu- E 
ſtom of diſtribution in different places, 323. within | 
the city of London, 331. the province of ork, 342+ 
principality of Wales, 367. a year allowed to diſtri- 


Eier eiiier wu 


bute in, 315. 1 n vole 
Divozce-; cauſes of djvorce, ii, 428. à vinculo, as for 
conſanguinity, affinity, impuberty, frigidity, 429.2 
thoro et menſa, as for adultery, cruelty, 430. diyorce 
not to be on the ſole confeſſion of the parties, 431. 
what ſhall be deemed a compenſation of the crime, 
433; ſentenee of divorce how to be pronounced, 433. 
wife's coſts to be paid by the huſband, 433. 
Doctozs Commons, ii. 1289. 
Dominicans, an order of friers,, ii. 4449. 
Donati caula moztis, what, ii. 183. iv. 74. 
Donative, what, ii. 183. original of donatives, 183. 
of what kind of benefices or dignities, 184. form 
of a donation, 185. effect of a donation, 185. how 


far the donee muſt qualify as other clerks pro- 


moted, 186. donatiye within the ſtatutes of fimooy 
3 : an 
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and plurality, 187. whether a donative may lapſe, 187. 
how far exempt from the ordinary's. juriſdiction, 187. 
how affected by the augmentation of queen Anne's 
bounty, 189. how far of temporal cognizance, 190. 
how extinguiſhed, 190. 
Double quarrel, what, ii. 190. manner of proceeding 
therein, i. 1414. 2 8 
Dꝛawing a weapon in the church or churchyard, i. 360. 
Dꝛunkennels, puniſhment thereof, ii. 191. | 
Ducarel, Dr, his propoſal for publiſhing a general re- 
pertory of the endowments of vicarages. i. 71. 
Ducks, tithe of, iii. 454. | 
Dumb perſons, marriage of, ii. 395. whether they may 
make a will, iv. 53. | 
Duplex querela, what, i. 142, ii. 190. 


Cafter, to be regulated according to the new tile, ii, 
O2. 

8, tithe of, iti. 454. 

Election canonical, to be free, i. 253. within what time 
after the vacancy, 255. abſent electors to be cited, 256. 
whether they may make a proxy, 256. manner of ta- 
King the votes, 256. caſe where the votes are equal, 
257. majority of legal votes, what, 257. majority to 
be of the whole number, 256. 

Eleemoſpnarius, in the religious houſes, who, ii. 456. 

Clopement, how far the huſband in ſuch caſe is anſwer- 
able for debts contracted by the wife, ii. 435. 

Ember days, what, ii. 267. 

Cremites, an order of friers, ii. 450. 

Elcuage, what, ii. 18. 

Eſloin, of divers kinds, ii. 196. 

Eve, or vigil, whence ſo called, i. 308. faſting thereon, 
ii. 266. N | 

Evidence; one witneſs how far evidence, ii. 196. how 
many witneſſes requiſite to a will, iv. 65, 70. depoſi- 
tions and ſentence in the ſpiritual court how far evi- 
dence, 1i. 198. probate of a will how far evidence, 1, 
198. iv, 182. letters of adminiſtration, iv. 207. croſs- 
examining, ii. 198. confronting, 199. re-examining, 
199. .expences of the witneſſes, 199. 

Cramination, of perſons to be ordained, iii. 32. of a 
clerk before inſtitution, i. 134. | 

Exchange, of glebe lands, ii. 255. of benefices, 200. 

Ercommunication, lefler, ii. 201. greater 201. ipſo 
facto, 201. body corporate cannot be excommunicated, 

F-1'2 201. 


A TABLE of the principal matters, 
201. excommunicate perſon deprived of chriſtian com- 
munion,-202. to he kept out of the church, 202. to 
be publickly denounced every fix months, 202. diſabled 
to bring an action, 203. may not be preſented to a be- 
nefice, 204. nor be an advocate, 204. nor a witneſs, 
204. whether he may be a juror, 204. whether he 
may. have the benefit of clergy, 204.' whether he may 

make a will, ii. 204. iv. 55. whether he may be exe- 

cutor, ii. 205. ſhall not have chriſtian burial, 205. 

concerning the writ of excommunicato capiendo, 205. 

abſolution and diſcharge, 214. 

Exetutoz of a will, who may be, iv. 94. infant, 94. in- 
fant executrix marrying, 95. wife executrix, 95. exe- 
cutor being a bankrupt, 96. being non compos mentis, 
96. executor of his own wrong, 164. general duty of 
an exccutor, 154. 

Exempt juriſdictions, royal, iii. 69. archiepiſcopal, 69. 

epiſcopal, 69. of deans, prebendaries, and others, 70. 
of monaiteries, 71. | 

Exeter college caſe, concerning the viſitatorial power, 
„ FT 

Exogciſt, who, ii. 217. licence to exorciſe, 217. exor- 
cifing in the office of baptiſm, 217. | 
rtent; lands extended on a judgment, go to the exe 
cutor, iv. 212. 

Extoztion. See Fees. 

: F. 

Faculty court, what, ii. 218. 

Fairs, origin thereof on the church dedication day, i. 
310. fairs and markets not to be in the church or 

churchyard, 357. fairs prohibited on ſundays, ii. 364. 

on certain holidays, 271. to be kept according to the 
old ſtyle, 304. Op 

Faſting days to be obſerved, ii. 264. : 

Feaſt days, what days ſhall be obſerved as ſuch, ii. 
263. 

Fees, archbiſhop Whitgift's table of fees, ii. 223. table 
ſettled by a jury, 226. tables of fees to be put up in 
the courts, 220. fees how recoverable, 221. extor- 
tion, 218, 9. | 

Fellowſhips of colleges, ingrafted ; how far ſubject to 
the general ſtatutes of the college, i. 433. 8 

Felo de le, whether a will made by him ſhall be valid, 
iv. 55. whether he may have chriſtian burial, in. 
344. 


Felon 
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L Felon attainted, Whether he may make a will, iv. 54: 
9 eccleſiaſtical juriſdiction extendeth not to felony, 
4 ii. 48. : | 
. Ferae naturae: animals of that kind how far tithe- 
able, iii. 378. | | 


e Fern, whether tithable, iii. 418. 

y Feudal, inſtitution of primogeniture, iv. 324. 
2 Fieri facias, writ of, what, iv. 466. 

* Fighting in the church or churchyard, i. 359. 


5. Firſt fruits and tenths : 
Given to the pope, ii. 229. 


1. Annexed to the crown, ii. 230. 
e Concerning the manner of payment of firſt fruĩts and 
s, tenths, ii. 231. compounding for the payment of firſt 
of fruits, 231. penalty on not paying or compounding, 
2232. value how to be aſcertained, 232. in what dio- 
9. ceſe to be rated, 233. year when to commence, 233. 
0. incumbent dying ſoon after induction, 233. within 
what time archbiſhops and biſhops ſhall pay 233. 
er, deans, archdeacons, prebendaries, how to pay 234. 
tenths to be deducted out of the firſt fruits, 232. 
r- grants of exemptions from firſt fruits and tenths to 
| continue, 234. what livings are exempted from firſt 
te- fruits, according to the valuation in the king's books, 
234. what livings are exempted from firſt Fuits and 


tenths, according to their clear yearly value, 234. 
St George's chapel in Windſor exempted from 25 
fruits and tenths, 235. hoſpitals and ſchools ex- 
empted from firſt fruits and tenths, 235. leſſor to 


1 pay firſt fruits and tenths, and not the leſſee, 235. 
or collector of the tenths, 235. where he ſhall keep 
64. his office, and when to attend there, 236. times of 
the payment of the tenths, 236. forfeiture on non-pay- 


ment of tenths, 236. tenths a charge upon executors, 
' adminiſtrators, and ſucceſſors, 237. caſe of tenths 


ü. where there is no incumbent, 237. members of ca- 

thedrals and colleges to pay ſeparate, 237. collec- 
able tor to give acquittances, 237, to pay the tenths in- 
in to the exchequer, 238. his eſtate chargeable, 238. 
tor- paſſing his accounts, 238. 


Firſt fruits and tenths appropriated to the augmenta- 
tion of ſmall livings, ii. 238. power to eſtabliſh a 
corporation, and ſettle thereon the firſt fruits and 

_ tenths, 238. power to ſettle benefactions on the 
ſaid corporation, 238. letters patent of incorpora- 
tion, 239. rules and orders made in purſuance of 
the ſaid letters patent, 241. aſcertaining the value 

F 
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of the liyings to be augmented, 244. agreement with 
benefactors for the nomination, 244. agreement 
with patrons and others for a ſtipend, in caſe of 
augmentation by lot, 245. capacity of miniſters for 
receiving the augmentation, 246. augmentation of 
benefices vacant, 246. benefices augmented ſhall 
be perpetual cures, 246. and lapſe thereof may in- 
cur, 247. donatives how affected by the augmenta- 
tion, 248. exchange of lands ſettled by the aug- 
mentation, 248. regiſtry. to be kept of all matters 
relating to the augmentation, 248. number of li- 
vings capable of augmentation, 248. form of a deed 
of gift of money for the augmentation, 249. form 
of an inſtrument to be executed by the governors. 


250. 
Fiſh, Ache of, iii. 456. fiſh in a pond, go to the heir, 
iv. 211. fiſh carriages allowed to paſs on ſyndays, 
ii. 363. 57 | | 
4 lar and hemp, how titheable, iti. 433. 
Font to be in churches, i. 337. ii. 250. 
Fontevzault, nuns of, ii. 448. 
Fozeſt land, how far liable to tithes, ili. 379. 
Foznitation, how puniſhed, ii. 351. | 
Fowl, tithe of, iii. 454. | | 
* Franciſcans, an order of friers, ii. 449. 
Frankalmoin, the church lands anciently of that tenure, 
ii. 18. | 75 
ler marriage, what, iv. 357. 
rierp, what, ii. 449. 6 
Frigidity, a cauſe of divorce, ii. 429. 
r | 
Funeral expences to be paid before debts, iv. 252. 
Furze, whether tithable, iv. 418, 


. 


e 1 
Gallery in the church, power of ereQing, i. 343. 
Gange days, what, iii. 0. op 
ardens, how tithable, iii. 438. | 
Gavelkind lands, deviſeable by will, and why; iv. 324- 
gavelkind in Wales, aboliſhed, 367. 
Geeſe, tithe of, iii. 454. Ng I | 
Gllbertines, a religious order of canons, ii. 447- 
Glaſles, in the wainſcot, go to the heir, iv. 213. 
Glebe lands; every church to have a glebe, ii. 251. 
reaſon why the glebe is often in detached, parcels, i- 
295. glebe lands in abeyance, ii. 251. freehold there- 
of in the parſon, 252. yet not alienable, * 335 
| n 
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whether hey may be exchanged, 255. waſte in glebe 
lands, 255. whether mines may be dug in glebe lands, 
255: tithes of glebe lands, ii. 255. ui. 380. incum- 
bent dying, ii. 256. 

Gzace, with reſpect to faculties, what, ii. 256. iii. 95- 

Gail, what, i. 344. ii. 257. 

Giandmontines, an order of monks, ii. 443. 

Gꝛep friers, a religious order, ji. 449. 

Guardian, in chivalry, iv. 87. by nature, 88. in i ſocnpe, 
88. by nurture, 88. appointment of guardians by will, 
$6. by the cuſtom of the province of York, 85, 86, 
89. guardians of ideots and lunaticks, 89. duty of 
guardians, 91, 2, 3. 

Günpawver treaſon, annual commemoration thereof, 


ii. 272. 


H. 

Packney coachmen, allowed to- paſs on fundays, i li. 

363. 

ap, manner of tithing thereof, iii. 413. 

ae whether tithable, iii. 408. 

earth⸗ penny, what, ii. 257. 

Yeath, furze, and broom, whether tithable, iii. 418. 

Heir looms, to go with the houſe, iv. 63, 125, . 

Hemp, how tithable, iii. 433. 

Heng, tithe of, iii. 454. 

Pereſy, power of the convocation to inquire er b. 
258. power of the ordinary, 259. power of the tempo- 
ral courts, 259. puniſhment thereof, 260. 

— what, ii. 261. 
rmitage, what, i. 455. 
rle- cloch, i. 343. 
olidays, what days to be 3 as ſuch, ii. 261. 
feaſt days, 263. faſting days, 264. repairing to church 
on holidays, 2 12 fairs prohibited on certain holidays, 

271. occaſional offices; for the fifth of November, 272. 
fo thirtieth of January, 274, the twenty-nanch of 
May, 276, the king's inauguration, 280. 

Pomilies, book of, to be provided by the pariſh, i. 340. 
to be read in the church, iii. 257. 

Ponep, tithe of, iii. 455- 

Yops, how titheable, iii. 435. 

Yolpitals, of divers kinds, ii. 283. power of foundation, 
283. anciently inſtituted for travellers and pilgrims, 
455- to be nigh the way ſide, 455. viſitation and go- 
vernment of hoſpitals, 285. elections in hoſpitals, _ 


* 
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ad leaſes of hoſpitals, 286. how far exempted from taxes, 

- 286. Ry | Me 

Poſpitalars, a religious order of knights, ii, 451, 
lary, who, ili. 40, 

Poſtilarius, in the religious houſes, who, ii. 457. 

Dotchpot, what, iv. 288. toes 


iv. 198. how far anſwerable for the: wife's debts, 
ü. 435. 0 


flees J. ; 
January the thirtieth, to be obſerved as a faſting day, 
11. 274. | | | | 
Jeſuits, and other popiſh prieſts baniſhed, iii. 120. 


Jews, how to be ſworn, ii. 288. proteſtant children of 


ews, 288. Jewiſh marriages, . . 
3 who, i. 13. — = 1 5 FF NV. 209, 
Judgments, how far preferable in payment to other debts, 
iv. 253. | 
Iurisdiction, eccleſiaſtical ; origin thereof in general, 
i. 29. origin thereof within this realm in particular, 30. 
at firſt conjoined with the temporal, 30. ſeparated by 
William the conqueror, 31. papal incroachments after 
the conqueſt, 32, oppoſed by the ſtatutes of proviſors, 
34. aboliſhed in the reign of king Henry the eighth, 
36. N | 

Juris utrum, writ of, what, ii. 299. 

Jus patronatus, form and manner of the trial thereof, 
i. 17. effect of ſuch trial, 23. 


| 3 

Idiot, whether he may marry, ii. 308. whether he may 
e a will, iv. 43. guardians of ideots, who may 

be, 89. 8 | 

Ile, in a church, whence ſo called, i. 313. a private 
property, 314. to go with the houſe, 315., 

Images, in the church, i. 342, 345. aboliſhed, 342. 
ii. 289. 

Impꝛopziation; difference between impropriation and 
appropriation, ii. 290. Iv. IO, 11. 

Impuberty, a cauſe of divorce, ii. 429. 


Inauguration of the king, to be obſerved as an holiday, 


ii. 280. . 

Indemnity, what, i. 70. ii. 614. 

Judicavir, writ of, what, i. 25. ii. 290. | 

Juduction to a benefice, - manner of it, i. 1 54. effect 
thereof, 157. requiſites after induction, 158. 


3 Infants, 


band, intitled to adminiſtration of his wife's effects, 
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Jufants, at what age they may marry, ii. 381. at what 


age make a will, iv. 42. infant may be an executor, 
94. infant executrix marrying, 95. payment of a le- 
gacy to an infant, 268. to ſue or defend by guardian, 
- ©»... Ip = 1 
Jufirmarius, in the religious houſes, who, iii. 457. 


Inhibition, what, ii. 291. 


Inffitution to a benefice, i. 146. requiſites to be per- 
formed at the time of inſtitution, 146, form and man- 
ner of inſtitution, 149. effect thereof, 151. ſuper- 
inſtitution, 152. | 

Jnterdict, what, ii. 292. effect thereof, 292. now diſ- 
uſed, 293. | 


Intereſt; how far to be allowed, on payment of debts by 


an executor or adminiftrator, iv. 259. on a legacy, 


271. 

Interlocutozp decree, what, ii. 293. 

Inteſtates, iv. 191. diſtribution of their effects, 283. 

Intruſion, what, ii. 293. conſtitutions againſt it, 293. 

Inventozy, what things to be put therein, iv, 209. form 
thereof, 373. | | | 

Invitatozp, what, ii. 299: iii. 229. 

Jpſo facto, extent of theſe words, i. 360. ii. 201: 


K. 

Kalendar ; year to begin on the firſt of January, ii. 300. 
eleven days thrown out, 301. writings to bear date 
according to the new ſtyle, 301. courts and meetings, 
301. Eaſter and other holidays, 302. fairs, 304. paſ- 
tures, rents, coming of age, 304. | 

Keyton's fellowſhips, in St John's college, Cambridge, 


i. 420. c 
King, his ſtyle and title, iii. 109, 348. his oath at his 
coronation, iii. 355. not to be a papiſt, iii. 149. not 
to marry a papiſt, 149. to be of the church of Eng- 
gland, 1. 364. his ſupremacy in eccleſiaſtical matters, 
Ii. 345. | | | 
— ing's arms, put up in the church, i. 343. 
King's inauguration day, ii. 280. 
King Charles the firſt, his martyrdom to be ob- 
ſerved as a faſting day, ii. 275. | 
— —King Charles the ſecond, his return to be ob- 
ſerved as a day of thankſgiving, ii. 276. 
Kneeling, at the ſacrament; ſignificance thereof, ii. 374+ 


L, 


A TABLE; of the principal matters 
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-RLambs, tithe of, iii. 442+ PEP PILYE 
Lapſe, what, ii. 307.: incurred in fax months, 308. 
from what time the months to be computed, 308. 
caſe Where an inſufficient clerk is preſented, 30g. 
where the lapſe happeneth thro" the biſhop's cn de- 
ſault, 309. lapſe ſhall not incur per ſaltum, 310. 
biſhep being both patron and ordinary, ſhall not have 
twice ſix months, 311. lapſe incurred during the me- 
tropolitical viſitation, 311. biſhop dying after lapſe in- 
_ curred, 312. no lapſe from the king, 312. patron's 
right, where advantage of the lapſe is not taken, 312. 
' whether a donative will lapſe; 314. 
Law, civil, canon, common, ſtatute; what, Pref. 
page I. xxvi. . 
Law patentees, validity of their grant, i. 452. 
Leaſes, by the common law, ii. 314. by the enabling 
ſtatute of the 32 Hen. 8th, 316. of biſhops, by the 
diſabling ſtatute of the x Eliz. 326. of other corpo- 
rations, ſole and aggregate, by the diſabling ſtatute of 
the 13 Eliz. and other ftatutes, 334. bonds and judg- 
ments to defraud the ſaid ſtatutes, 340. further regula- 
tions as to college leaſes, 341. how leaſes of benefices 
with cure become void, by non- reſidence, 343. leaſe 
_- -a chattel, and goes to the executor, iv. 212. 
FI-echerwite, what, ii. 3355. 
Lecter, who, ii. 347. how appointed, 347. licence, 
| __ duty thereupon, 348. lecturer in cathedrals, 
i. 261. | = 
Legacy; what perſons are incapable of a legacy, iv. 262. 
ademption of legacies, how, 262. legacy where to be 


_ ſued, for, 264. ſecurity to be given, when the day of 
payment is diſtant, 267. payment of a legacy to an 


infant, 268. in what caſe a legacy ſhall bear intereſt, 
and from what time, 271. maintenance and education 
how far to be allowed, 275. payment to a feme co- 
vert, 277. fecurity to refund, in caſe. of inſufficiency 
of aſſets, 277. in what caſe legatees ſhall abate pro- 
portionably, 278. 

Legates, of three kinds, ii. 350. 

L-egadine, conſtitutions, what, Pref. page x. 

Legend, what, i. 343. ii. 351. - 

Wegitime, what, iv. 324. 

Letters dimiſſozp, iii. 33. | 

Lewdneſs, anciently puniſhable in the leet, ii. 351. pre- 

ſentable in the ſpiritual court, 352. yet ang 

0 


e ee | at 
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A TABLE. of the principal matters; 


alſo by the temporal laws, 353. temporal puniſhmeng” 


in caſes of —_— 353. Oy a cauſe of ar finl 
clergymen further puniſhable, 354. what 
2 evidence of the offence, 4 
Libel, what, ii. 355. copy of the libel 1 
the defendant, 355. defamatory libel, what, ii. _ 
Licence, | of preachers, iii —_ of lecturers, ii. 3 
of curates, ii. 56. of ſchoo maſters, i in. 304. of My 
ficians, iii. 83. of ſurgeons, iii. 83. of midwives, ii. 
439. of marriage, ii. 90967 licenſing _ printiog, 
i. 452. 
Libzarp, parochial ; ordinary did the * ii. 358. 
to be locked up during the vacancy of the church, 3 . 
new incumbent: to give fecurity, 359. and 0 
| — catalogues, 359. books not to be. ahenated, 360. 


remedy in cafe of books loſt or defained, 360. account 


to be kept of new benefactions, 360; new 1 8 4 
from time to time how to be made, 360. 
Lily's grammar, the king's copyright of it, i. 472. to 
be ta in ſchools, iii. 312. 
1 ſtatute of, how far pleadable in eau, 
260. whether pleadable againſt legacies, 253. 
Aang. at what times to be uſed, iii. 250. 


London, manner of paying tithes there, iii. 486. 1 | 


enabling to diſpoſe of perſona] eſtate by will, iv. 331. 
cuſtom of diſtribution in caſe of inteſtacy, 331. death's 
part diſtributable according to the ſtatute: of diſtribu-: 


tion, 332. ſuperintendency of the court of ofphans,. 
333. children intitled tho? born out of the eity, 333. 


child intitled, tho' born after the father's — 333. 
child dying, the orphanage part ſurvives, 333. wife 
divorged ſhall; not have her cuſtomary part, 334. caſe 
where the huſband: was attainted, 334. wife or chil- 
dren advanced, 334. what ball be deemed a fufficient 
advancement, 335. child of age may releaſe the cuſfo- 
mary part, 337. Whether the huſpand can releaſe, 338. 
vhether marriage without conſent bars the cuſtom, 340. 
whether the cuſtom extends to grandchildren, 340. 
hotchpot only amongſt children, 341. whether a leaſe 
is aſſets within the cuſtom, mw whether the: truſt of 
a term, 341. a mortgage, 3 
Lopd's day; penalty of not — to huobebdel the 
 lord's. day, iii. 216. due obſervation of the lord's day, 
ii. 361. exerciſing. wordly calling on the lord's day, 
361. fairs and markets on the lord's day, 364. ſports 
on the lord's day, 365. ſerving proceſs on the lord's 
day, 367: robbery on the lord's day, 368. 
2.02d's 


——— 


— 


, 


A'TABLE of the principal matters. 


Lod's ſupper ; who ſhall or ſhall not be admitted to the 
« Koly communion, ii. 369. not to be adminiſtred in 
private houſes, 371. notice to be given of the holy 

communion, 372. names of the communicants to be 
delivered in, 372. what number is requiſite for com- 

municating, 372. concerning the communion table, 
372. bread and wine by whom to be provided, 373. 
- offertory, 373. habit of the miniſter officiating, 374. 
. conſecration of the facrament, 374. poſture of the 
communicants, 374. communion in both kinds, 375. 

bread and wine remaining, how to be diſpoſed. of, 376. 
. oblations due to the miniſter, 376. how often in the 
year to be adminiſtred, 376. penalty of depraving the 
holy communion, 377: ſervice when there is no com- 
munion, 379. * | 

ick, whether he may marry, ii. 395. whether he 

; - y make a will, iv. 43. guardians of lunaticks, 
+: p |" | 
Mackarel, allowed to be ſold on ſundays, ii. 363. 
Padder, how tithable, iii. 434. Eq, 
Magiſter operis, in the religious houſes, who, ii. 456. 
ometans,. oath how to be adminiſtred to them, ii, 
372. 


Maintenance of infants, before their legacies become 


due, iv. 127, 275. 
Mancheſter college, caſe of, i. 420. 
Paunual, what, i. 344. 5 | 
Marriage: | | 

Who may marry; at what age, ii. 38 1. conſent of 
parents or guardians, 382. levitical degrees, 384. 
dumb perſons, 395. idiots and lunaticks, 395. 
prieſts, 396. ſix clerks in chancery, 398. doctors 
of the civil law, 39. 
Of marriage contracts; ſpouſals, what, ii. 399. de 
præſenti, 399. de futuro, 399. not to be made pri- 
vately, 400. age for contracting, 400. what remed 
. ſhall be upon the contract, 400. infant's contr 
ho far binding, 401. what conſent ſhall amount to 
2 a contra, 403. WE | 
Of bans : previous notice, ii. 403. where to be pub- 
- | liſhed, 404. at what times, 404. proclamation there- 
of, 404. diſſent of parents or guardians, 405. certi- 
. - heate of bans publiſhed, 405; regiſter of banns 
- publiſhed, 420. | 


« 


Of 
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Of licence; who may grant, ii. 405. to whom, 406. 
ſecurity to be given, and path to be made, 406. 
forging licence, 408. ; 

When and where to be ſolemnized, ii. 408. "ani 

' tine marriages, eccleſiaſtical puniſhment thereof, 409. 
pecuniary defeitute, 412. felony, 415. marriage to 
be void, 416. | 

Form of ſolemnization, ii. 417. witneſſes preſent, 417. 
_ impediments alledged, 417. ring, 418. ſacrament, f 
419. ſermon, 419. 

Fee for marriage, ii. 419. ee any is due where 
the perſons are not married, 420. | 

| Regiſter of marriage, ii. 420. 

Certificate of marriage, ii. 422. 

Trial of marriage; ; by the eccleſiaſtical judge, ii. 422. 

bdiſhop's certificate thereof, 424. evidence of mar- 
riage, what ſhall be ſufficient, 425. 

Divorce: cauſes thereof, ii. 428. two kinds of trois, 
429. a vinculo — for "conſanguinity or affinity, im- 
puberty, frigidity, 429. a thoro et menſa; for adul- 
tery, cruelty, 430. divorce not to be on the ſole 
confeſſion of the parties, 431. what ſhall be deemed 
a compenfation of the crime, 433. ſentence of di- 
vorce, 433. coſts on both ſides 1 to be- paid by the 
huſband, 433. 

Alimony, of eecleſiaſtical cognizance, n. 434. to be 
only while the parties live ſeparate, 434: whether 
the wife may diſpoſe thereof, 434. 

Elopement : how far the huſband in ſuch! caſe is an- 
ſwerable for the wife's debts, ii. 435. ſeparating by 
conſent, 435. wife turned _— $35. leaving the 
huſband without conſent, 437 wing with an adul- 
terer, 437. 

— Deriſe in Feftraint of marriage, how far valid; iv. 

„„ 

— Maine brocage bonds, validity Meret, iv. 92. 

Partywom of king Charles the firſt;-to- be obſerved as 

' a day of faſting and humiliation, ii. 275. 

Palt, what, ii. 439. bow tithable, iii. 440. 

Maturines, a religious order of friers, ii. 450. 

Pap the twenty-ninth, to be obſerved annually : as a day 

of thankſgiving, ii. 276. 

Pethodiſts, how far within the at of roleration ii. 

1 

Metropolitan, 3 i. 172. 3 

Piddleſer, regiſtry of wills mere, iv. 181. a 8 

Pidwives, 


* 344 8 of b being e ee dus their 
2. of office, 440. a — not d an, of 


wilk, tithe of, iii. 440. 

Mills, chargeable to the 3 rate, * 363. tithe 

thereof how to be paid, iii. 4 ho 

Pines, in glebe lands, whether ey oy be wrought 

ii. 2 wk 

—— corruptly, whence ia called, it, a" | 

inf er, ambiguous r of the \ Wares iti, 27, 

iſlal, what, i. 344. | 

ixt tithes, what, iii. 37 155 

Modus decimandi, what, iii. 395. . have à reaſon- 
able commencement, 395. muſt be ſomething for the 
parſon's benefit, 309. muſt not be one tithe in lieu of 
another, 399. mult be different in kind from the thing 
that is due, 400. mult be certain, 401. ancient, 403. 
Go HS 404. without interruption, 404. how . 

o4. how to l 45. r 

tries: 

a 825 of monaſteries, i 11. 442. appropriation OT churches 

made. to: them, i. 2. 4075 

The e ſeveral ſorts 2 monks; — 9 — -elaniacks 


ws \ * 


* of the nar — og or holy « cro * 6, 7. 

. Nuns; . whence ſo called, ii. 1 ſorts of 
Nuns, 447. order of Fonte. 8 448. of St Clare, 
or minoreſſes, 448. order of ridget, 448 448 


raw whence ſo called, ii. 449. — dominicans— 


franciſcans — capuchins — trinitarians, or maturines 
— carmelites croſſed or crouched friers — auſtins, 


or eremites — order of the fac — bethlemites — order 


of St Anthony « of Vienna — 
451. 


es, 449, 430, 


order of St Lazarus, ii. 451, 2 


'Of the ſeveral kinds of houſes, — , cathedrals — OLE 
leges — abbies priories preceptories 0 comman- 


dries — hoſpitals — frieries — 5 — chaun- 
tries — free chapels, ii. 452, 3 42 


hay va therein, — abbat — prior — Habaybat — ſub⸗ 
prior — magiſter operis — eleemoſy narius — pitan- 


2 tiarius 


— 


Military orders; - — knights gas — cemplirs—: 


reer 18 
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ti arius — ſacriſta — camezzriys -— cellgxati 

ſaurarius — præcentat — h e — 

— refeCtionarius — ker ule? — . Por- 

5 oh Engg A ts, ii, 45%. 

before th , 2 ＋ . 1 —5 r c T oo : 
en. 8, — by the 31 Hen len. 7 | 
AL N 8 1. 450 — 


Obſervations: number of houſes preſſed, ii 465. 

value, 466. number of perſons, 468,” how the reve- 
nues were diſpoſed of, 468. concluſion, 469. 

—— How far their lan were exempt” from tithes, 


bew ereQed i in the church or churchyard, i. 248, 


We their aHrmation to he ken mftead of an 
174. ili. L3z yl exempted from ſerving in 
wa i i 


Nate aſſize of, what, i. 425 i 

en e, * te e thereof aſſrh the lan iv. 116. af. ji 

ets SS ayment 'of If 241. how. far preferable # 

in rem to o debts, 255. | {A 
Poztmain, wy TR 12185 reſtraints of moxtmain, 477, ii 

relaxation, of thoſe r 88255 474. further 3oſſ ere, w it 
the ſtatute of * 8 . 24, 475+ cc ofteges how f bs | 


the 7 
17. airy of mortuaries by 
tute, hgh be, 8 hs 4 $7: mortuaries in the 
Seceſes of Bangor, Landaff, St David's, and St * 


484, in_the archdeacon 57 A 404, * 1 in the 
degcaney of 9 d, 

ale meanin ee in * acceptation, i. 117, 

Puſters, not os e Pts i. 3 1 


7 tuary 


Pycel ſynod, what, i. 10 
1 
ann 3 itil fo for dagen my FS 
li. 117. 


From of . "4 whence ſo called, i. 313. 


admittas, writ 5 whats ili. 1. 
le eſtabliſhed, ii. 
30 hott for gramable, b 9. frm, of foch 


Br 


! 
b 4 
i 
1 
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Hon decimando, What, iii. 392. 


_ Notabilia bona, what, iv. 156. 


AT AB LE of the pri cipal matters. 


Non-relidence, See Reſidence. ; 

Notary publick, who, iii, 1. how appointed, 2. how 

_ ſworn, 2. his office in conteſtation of ſuit, 2. authen- 
ticity of his proceedings, 3. 

Novel diſleiſin, aſſize of what, iii, 3. | 
November the fifth, to be obſerved annually as a day of 
, oof on 
Nuncupative will, what, iv. 72. form thereof, 380. 


Nn. 1 + 
Oath: . =P 
- Lawfulneſs of an oath, iii. 4. oath ex officio, 4. oath 
of calumny, 6. voluntary or deciſive oath, 8. oath 
of truth, 8. oath of malice, 8. ſuppletory oath, 8. 
. oath in animam domini, 11. oath of damages, 11. 
_ * oath of coſts, 11. oath of purgation, 12. other oaths 
of uſe in the caurts, 12, oath of allegiance, 12, 15. 
of ſupremacy, 12, 16. of abjuration, 12, 16. oaths 
of quakers, 13, 17. of the moravians, 13, 19. of in- 
fidels or aliens, 13. oaths and declarations to qualify 
. . for offices, 14. | 5 
Oath of the king at his coronation, i. 364. iii. 352. 
of biſhops at their conſecration, i. 181, 185. of 
rural deans, ii. 107. of canonical obedience. by per- 
ons preſented to a benefice, i. 146. © againſt ſimony, 
iii. 326. vicar's oath. of reſidence, i. 146. iii. 296. 
curate's oath of obedience, i. 278. ii. 58. oath of 
office by ſurrogates, ii. 406. iii, 358. by. publick 
Notaries, iii. 2. by churchwardens, i. 371. by ſideſ- 
men, i. 372. by midwives, it. 440. of executors, 
iv. 175. of adminiſtrators, iv. 20. 
Obit, what, iii. 19. JT 
Dblations, what, iii. ta... 
Dbſervants, an order of friers, ii. 449. 
Obventions, what, iii. Nane n 
Dfferings, whether due of common right, iii. 20. how 
recoverable, 21.- - TS 2 ee 
Dffertozy, what, i. 338. alms collected at the offertory 
how to be diſtributed, ii. 33) 3. 
Office; whether grantable to two jointly, ii. 45. grant 
thereof how refirained by the diſabling ſtatute of the 
1 Eliz. ii. 326. office not to be ſold, ii. 42. appoint- 
ment of officers in the eccleſiaſtical courts, ii. 39. 
datas and declarations to qualify for offices, iii. 14+ 
. 39 


Official 


A TABLE of the principal matters; 


Official; who, iii. 21. official of the archdeacon, i. 87, 
265. official principal, his qualification, 265. his ju- 
riſdiction and power, 266. duration of his office, 268, 

Old ſtyle, aboliſhed, ii. 300. 

Option, what, i. 216. . 

Ozatozp, what, i. 272. 

Ozchards, tithe thereof how to be paid, iii, 439. 

Owinal, what, iii. 2. 

D2dinary, who, iii. 22. 

Ozdination; of the order of prieſts and deacons in the 
church, iii. 23. of the form of ordaining prieſts and 
deacotis, annexed to the book of common prayer, 24. 
the ſame eſtabliſhed by the thirty-nine articles, 2 25. by 


L canon, 25. by act of parliament, 25. all other forms 
1 , aboliſhed, 25. of the time and place for ordination, 26. 
. ol the qualification of the perſons to be ordained, 27. 
. age, 27. title, 28. teſtimonial, 30. examination, 32, 
$ letters dimiſſory, 33. oaths and ſubſcriptions previous 
jo to the ordination, 36. form and manner of ordaining 
IS deacons, 37. form and manner of ordaining prieſts, 38. 
fees for ordination, 39. ſimoniacal promotion to orders, 
y 41. general office of deacons, 41. general office of 

prieſts, 44. exhibitting letters of orders, 45. archbi- 
2, ſhop Wake's directions to os Merv of his pointes; 
of in relation to orders, 45. 


r Organs in the church, i. 343. * 

Ys Omaments of the church, i. 33 wy 

b. Dphans, in London, iv. 333. 

of Aculatozy, what, iii. 56. 

ck Oſtiary, Who, iii. 56, 319. 

eſ- Outlaw, whether he may make a will iv. 45: 
[Sy — See . 


SS & io P. 

Pall, hag iii. 4 | 

Pannage, what, iii. 57. 

Paper, duties thereon to be drawn back for certain books 
printed in the univerſities, 1. 452- | 

Papiſts, See Poperv. 

Paraphernalta, what, ii. 400. ili. 57. iv. and, whether 
deviſable by the huſband, 216. whether good againſt 
debts, 216. 


the Pardon, effect thereof in eccleſiaſtical matters, iii. 57. 
int Pariſh ; firſt inſtitution of | pariſhes, i. 60, 61. iii. 58. 
39. perambulation of the boundaries of pariſhes, iii. 00. 


bounds of pariſhes where to be tried, iii, 61, 


„ 


1 "Ons | Pariſh 


a ABR of the principil matters, 


Pariſh olerk, who, iii. 63 his qualification, 6g how 

| = toibe appoinzed, 64. how: to be admitted, 64. his fa 
64: the ſame how recoverable, 65. how remov- 

able from his office, 66. 


en chapel, what, i. 275. parochial: Hbrary, is 


35 

arſon, who, ii. 68. porſom imparſouee, 68. 
artridges and pheaſants, whether tathable, iii, 455. 
alling bell, on departing out of this life, vj. 325. 
viavch, who, i. 8 8. 

tron, patronage. Advowſon. 
uliar, what, ii. 69. royal, 69. iden, i 1. 174. 
iii. 69. epiſcopah, iii. 69. of deans, - prebendaries, and 
others, 70. of m 71. 12 
—_— b 55: bh 75. viſitation of places exempt, 


7.2 

Penance, what, iis, 73. private, ne ſolemn, 73. 

regulations thereof by canon, 74. by ſtatute, 75. 
i poſal of the. commutation: money, 76. 


 Penllon, what, ili. 79. origin "thereof, 3. 50. i. 8, 


* how recoverable, 


78, 9: 
Pentecoltals what, i, 278 ni. 80. how. recoverable, 
Fa boundaries ob a pariſh, it. 60. 
ert 
er 


nde valere, writ of, what, iii. 8. 
fury in the eccleſialtiza] court, ho n 


iii. 81. 

erpetual curate. See Curates. 

erlonal tithes, what, iii. 375. 
eter pence, what, iii. 82, 112. anciontly paid to the 
ſee of Rome, 112. aboliſhed, x12. 

| Pie what how far neceſlary to be-lipenſed, iii. 93 


ie, what, i. 344. iii. 86. 


igeons, tithe of, iii. 455, * in a Gove houſe 90 
to the heir, iv. 211. 


iggs, tithe of, iii. 3 
blartus, in 


the. religious houſes, who, i 5. 456. 
laces of . what i. 395. | 


lantations, wills there, iv. 161. eſtate; there, aſſets for 
of debts, 


payment 
Plays, not to be — the. church op churchyard, 
i. 358. nor within the univerſities, 500. 
Ly aims, what, in, 86. 
— reſtraints: thereof by, canon, iii. 87. by ſta 
.-tute,. 88. diſpenſation of plurality, 93. regulations 
thereof, 98. manner of obtaining 2 a 99- 
Ae of a — 121 leaſes of pluraliſts, 103. 
bent 52 


Polygamy 


5 | „what, ii. 104. puniſhment thereof, 10g. | 


002 box, to be in churches, i. 33 7. 
opery; papal incroachments within this realm, iii. xo8. | 

popiſh juriſdiftion aboliſhed, 108. peter pence aboliſh- 1 
ed, 12. firſt fruits and tenths taken from the pope, [ol 
113. pope's preſentation to benefices, 113. appeals to | 

Rome, 114. bringing bulls and other inſtruments from Þ 
Rome, 117. papiſh books and relicks, 118. jeſuits F 
and papiſh prieſts, 120. ſaying or hearing mals, 124. 4 
frequenting conventicles, 125. foreign education of 
papiſts, 125. popiſh children of proteſtants 127. pro- 
teſtant children of papiſts, 128. -papilts not repairing to 
church, 18. perverting others, or being perverted to 
popery, 137. ontring into foreign ſervice 138. refuſing 
the oaths and ſubſcriptions, 138. armour and am- 
munition, x42. horſes, 144. popiſh baptiſm, 144. 
J marriage, 145. burial, 445. heirs of popiſh recuſants, 
5 146. popiſh wiſe, 146. popiſh ſervants or ſqjourners, 
147. popth ſchoolmaſters, 147. papiſts not to Tugceed 


8. to the crown of this realm, zu. ſhall not fit in either 
houſe of parliament, 150. ſhall not preſent to bendſices, 
le, 152. papiſts ſhall be as excommunicated, 1 59. ſhall 
not repair to court, 4:59. -thall not come within ten 
0. miles of London, 161. ſhall not remove above five 


miles from their habitation, 162. ſhall be diſabled as 

to- law, phyſic, and offices, 166. ſhall Not de execu-. 

tors, adminiſtrators or guardians, 167. ſhall not inhe- 

rity or take by deſcent, deviſe, or purchaſe, 168. in- 

rolling deeds and wills of papiſts, £69. regiſtring eſtates 

the of papiſts, 170. papiſts to pay double taxes, 174. lands 
given to ſuperſtitious uſes, 174. preſentment of papiſts 

to the courts ſpiritual and temporal, 175. information | 
againft papiſts not reſtrained to che proper county, 176. = 

peers how to be tried in caſes of recuſancy, 176. pa- = 

piſts conforming, 176. ſaving of the eccleſiaſtical ju- i 

riſdiction, 178, —form of the deelaration againſt po- M 


0 


pery, iii. 17. 1 . *% 

Poxtagius, in che religions houſes, who, ii. 4% = 
Mifozium,. what, i. 344. iii. 22. | 1 
oztion of tithes in another pariſh, iii. 476. bi 
otatoes, tithe of, iii. 438. bl. 

Paaedial tithes, what, iii. g . 
zaemonſtratenſes, a religious order of candns, ii., 446. 
zaemunientes clauſe in the writ of ſummons to parlia- 
ment, ii. 20. 15 

Pꝛaemunire, ſtatute of, iii. 114. 

e * Peeaching, 


"A'TABLE! of the principal matters, 


Pzeaching, not to be without licence, iii. 252, duty of 
_ preachers, 256. prayer before ſermon, 255. 
Pzebendarp, who, ii. 76. 

zetcentoz, in the religious houſes, who, ii. 457. 

zeceptozies, in the religious houſes, what, ii. 454. 

zerogative court, iii. 179. | 

zeſcription, concerning tithes, what, iii. 302, 472, 

preſcription in the common and eccleſiaſtical laws dif- 

- ferent, 207. what length of time will create a pre- 

_ ſcription in the eccleſiaſtical courts, i. 74, 332, 335. 

ir. 20% 173 405. 

Pꝛelentation to a benefice, i. 121. difference between 

\ - » preſentation and nomination, 121. preſentation to be 

to a void benefice, 122. preſentation by an infant, 122, 
by coparcene s, jointenants, and tenants in common, 
123. by executors, 123. by the huſband in right of 
his wife, 124. be tenant'in dower, 124. by the mort- 
| ez 124. by the king during the vacancy of a bi- 
oprick, 124. by the king on promotion to a biſhop- 
rick, 125. by the lord chancellor of benefices in the 
king's gift, 127. whether an alien may be preſented, 
128, whether a layman, or a deacon, 129. a pluralif, 
129. Whether a man may preſent himſelf, 129. whe- 
ther the fon next immediately after his father, 129. 
within what time a preſentation ſhall be, 131. whe- 
ther it may be by word, 132. form of a preſentation, 
1 821 whether it may be revoked, 133. examination 
of the perſon preſented, 134. original right of exami- 
nation in the biſhop, 134. time for examination, 136. 
manner of examination, 137. biſhoy's refuſal of the 
perſon preſented, 139. cauſes of refuſal, 139. notice 
of refuſal to be given to the patron, 139. remedy for 
the clerk refuſed, by duplex querela, 141. for the pa- 
tron, by quare impedit, 145. * 

- Pheſentments of churchwardens, origin thereof, i. 375. 
to be framed upon articles of inquiry, iv. 21. to be 
upon oath, 21. how far it may be ſafe to preſent upon 
common fame, 22. preſentment in what manner to be 
made, 23. at what times to be made, 23. penalty for 
not preſenting, 24. | 5 
nieſt, a word of ambiguous import, iii. 43. 
zimate, who, i. 172. | 
zincipal creditoz, in what caſe adminiſtration may be 

granted to him, iv. 199. | 

Noz and prioreſs, who, ii. 456. 

nounes alien, ii. 454. 


Pzivileges 


— — 


A TABLE-of- the principal matters. 


of Pꝛivileges of the clergy, iii. 180. not bound to ſerve 
in a temporal office, 180. not reſtrained from ſerving 

in a temporal office, 180. not bound to ſerve in war, 
1382. not bound to appear at the torn or leet, 182. not 

to be arreſted in attending divine ſervice, 183. penalty 

for laying violent hands on a clerk, 185. ſhall 


2. have the benefit of clergy more than once, 186. ex- 
72 empted from ſerving on juries, 186. ſhall not be 
e- amerced after the quantity of his ſpiritual benefice, 
5, 186. how far ſubject to penſions or ſervices to the 
king, 187. ſheriff not to levy on his eccleſiaſtical goods, 
en 187, di reſſes not to be taken in the lands of the 
be church, 188. how far liable to taxes and other pub- 
2. lick charges, 190. 
n, obate of wills, iv. 154. 
of zotels, ſerving on the lord's day, i ii. 367. 
t- 20cfo Þ who, iii. 198. his general duty, 198, 9. not 
di- do act without the advice of an advocate, 199. not to 
p- be clamorous in court, 200. 
he Pꝛocurations, whence ſo called, ii. 109. anciently made 
ed, by proviſions in kind, iv. 27. now converted into mo- 
|, ney, 28. how recoverable, 29, whether _ by 
le- lay impropriators, 29, 30. 
20. Pzofaneneſs, indictable at common law, iii. 201. de- 
ne- praving the chriſtian religion by words or writing, 201. 
on, profaning the ſame in ſtage plays, 202. 
on ' Prohibition, not grantable in caſes merely ſpiritual, 
ni- iii. 204. not for proceeding by the canon law, 205. 
36. not for trying temporal incidents, 205. not for a tem- 
the poral conſequential loſs, 206. for temporal matter mixt 
ice \ with ſpiritual, 206. on trial of cuſtoms, 207. on the 
for : conſtruction of acts of parliament, 208. on refuſal of 
pa- a copy of the libel, 209. on a collateral ſurmiſe, 209. 
on the huſband's ſuing on the wife's cauſe of action, 
75. 210. ſuggeſtion to be firſt moyed in the ſpiritual court, 
be 2210. affidavit to be made of the ſuggeſtion, 210. 
oon ſtrict proof of the ſuggeſtion not neceſſary, 211. ſug- 
be geſtion traverſable, 211. not to be granted on the laſt 
for day of the term, 211.-in what caſe it may be after ſen- 


tence, 212. in what caſe the plaintiff may, have a pro- 
| » hibition to ſtay his own ſuit, 212. AE dying, 213. 
- coſts, 214. 
be - Potocol,: what, ili. 3. 
Pꝛovincial conſtitutions, what, _ page x Xi, provin- 
dial ſynod, ii. 17, 
Pyoviſozs, . ſtatutes of, ii. 34 iii. 145. 
„mode, in churches, iii. 251. 
ges G g 4 Public k 


aTABLE 3 chatters. 


— on the publick wenlhip ; all perſons to 
Kefort to church, ili. 216. on pain of puniſhment by 
the cenſures of the church, 216. on pain of 12d a 
ſunday, 216. on pain of 201 a month, 219. on 
xin of being diſabled from offices; 219. penalty 
of = ſuch reculant, 220. recufant conform- 
„ 220. 
Ea et of the book of common prayer; power 
of the church to decree 'rites and ceremonies, iii. 220, 
liturgy before the acts of uniformity, 220. by the 
act of uniformity of the 2 Ed. th, 221. of the 
5 Ed. 6th, 224. of the 1 Elis. 225. of the 13 & 
14 C. 2d, 227. books of common prayer to be pro- 
vided, 233. declhration. of aſſent thereunto, 234. 
ſubſeription and declatation of conformity thereto, 
438. penalty of cohtemHihg or not uſing the fame, 
penalty of being preſent at any other, 243. 
Orterly behaviour during the divine fervice; by the 
= iii. 248. by the ſtatute of 1 Mary, 244. 
= by the act of toleration, £47. by the riot 245 247. 
dab nes of the divine ſervice in the ſeveral parts 
theredf ; Hi. 247. common prayer to be uſed on no- 
lidays, 245. on othet days, 2148. in what par. of 
the church, -248. habit of the miniſter e 
$48. morning and evening prayer, pſalms, 
1 litany, 250. Prayers and thank ivings after 
the titany, 250. finging, 251. publication of ec- 
eleſiaſtical matters in the church, 252, preaching, 
252, homilies, 257. publication of acts of parlia- 
_ and other temporal matters in the _ 
257 
i to be. in churches, i, 397: 


Purge, the form and — i. 259. abo- 
mech 259. | 


Quakers, laws agaihft a before ihe act of toleration, 
ii. 163. how far exempted from the penalties thereof 
by that act, 166. their affirmation admitted inſtead of 
an oath, 168. forms of their affirmations and dec lara- 
tions inſtead of 6aths, i. 27. their eith6s and chufch 
rates how recoverable before juſtices of the peace, 


i. 356. iv. 482. legality of DEPT 11. 4. 


Airfare 
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A'TABL B ef the privcipd men. 


Nuare impedit, in caſe of «he biſuop's refuſal of z view 
preferitedy, +. 42.5. itt. 260, 2 


in eee e e,! i. 3509» 
Quetn 's bounty for the augittentstion of fmall 


livings, ii. 238. 4 
Anerela dapies what, i. 147; 
Queitmen, who, i. 366. how þpoitit, 26d. 


Quod permittat, wrt ob, iii. 267 


R. 
puniſhmeirt of it, iii. 266 


hare wm n nit, 417; ; 
his travelling phyſicians, i. 288. 


Nate, for the repair of the church, i. 346. 


Rationabili parte bonozum, writ ok, iv. 530. 

Reader, in whiat caſe allowed in the church, ii — 
antiquity thereof, 267. how appointed, 26. 

Reading desk, to 'be in churches, i. 337+ firſt ĩnſtata- 
tion thereof, iu. 248. 

1 22 part, of widows and children, hat, iv. 


adap. in what order of debts to be paw, 
iv. 25 

Recollews, an order of friers, ii. 4 · 

Reconciliation, of a church, what, i. 30%. 

Reconſecration of a church, when atceflary, i. ge 

Reconvention, what, ii. 220. | 

Recuſant, who, iii. 120. 

Refettionarivs, in the religious houſes, who, ti. 47. 

Refitſal, by the biſhop df = cterk preſented to ; benofice, 
i. 139. caufes of Fefuſal, 139. notice of r̃efuſal do bo 

given to the patron, 139. remechy for the elerk refuſed 

1 Tyr. for the patron by dare i im- 
pedit, 145 

RT how appointed, iii, 269. his office and duty, 


er book, fink inftitvtion thereof, in. 2,73. to be 
provided by thepariſh, i. 340. howto be kept, iii. 234. 
regiſter book good evidence, 274. Whether diflentors 
have a right to be inſerted in the church — 
274, F. rigiſter-of marriages in particular, 275. of 
burials in particular, 2 

Rent in arrear, goet to the executor, iv. 212. in what 
order of preference to be paid amongſt debts, 255. 


3 Mepait 


1 


ATABLE of * matters. 


Mepair of me church, i. 320. 
«Reſidence, by canon, iii. 278. by the common — 55 278. 

| by the ſtatute, 278. hoſpitality to be kept by non-re- 

ſidents, 201. lea es of non-refidents, 292. reſidence of 
biſhops, 293. of deans, 293. of prebendaries and ca- 
nons, 294. of rectors and vicars, 295. of curates, 

297 of pluraliſts, 297. of perſons preſented by the 
univerſities to popiſh livings, 29 

Reſiduary legatee, in what caſe he hal have adminiſtra. 
tion of the effects, iv. 199. 

Reſignation, what, iii. 297. to whom to be made, 298. 
whether it muſt be made in perſon, 298. muſt be ab- 
ſolute, and not conditional, » 299- muſt be accepted by 
the proper ordinary, 299. ordinary's power to refuſe, 
300, 1. from what time lapſe after reſignation ſhall 
incur, 301. corrupt refignation, 301. general bond of 
reſignation, whether valid, 331. 

Reſpond,” what, iii. 302. | 

Reſtozation of king Charles the ſecond, to be obſerved 
as an holiday, ii. 276. | 
Review, commiſſion of, i. 56. | 

Richmond archdeaconry, Le of teſtaments there, 

i. 18 
Right of advowſon, eee 24. 

King, in marriage, ſignification thereof, ii. 418. 

Ringers, their ſalary, i. 343. 

Robbery, on the lord's 8 hundred not anſwerable for 

_ = 26802 - 
Rochet, what, iii. 302. eder 
Nogation days, what, ii. 267. 
| Nopal diſpenſation, iii. 99. 

# Rural dean, antiquity of the office, | ii. 106. apportioning 
the diſtrict, i. 173. ii. 106. appointment of rural 
deans, ii. 107. their oath of office, 107. their holding 

rural chapters, 108. their attendance at the biſhop's 

- © . viſitation, 109. their judicial and other authority, 110. 
continuance in their office, 111. their _— 1 


I | 
Sabbath. or lord's day, due obſervation thereof; ii. oY 
Sat, order of, in the religious houſes, ii. 45 I. 
: Satraments, iti. 303. 
Satrilege, i. 361. 
- Darcrifta, in the 3 houſes, who, ii. 5 
Saffron, how tithable, iii. 439. 
Sanctuarp, privilege of, aboliſhed, i. 362. 
1 an * of monks, il, 444. wm 
3 Schools, 


en 
C* . 


A TABLE of the principal matters. 


Schools, power of foundation, iii. 303. ſchoolmaſter 

whether neceſſary to be licenſed, 304. penalty on papiſts 
teaching ſchool, 309. diſſenters how far allowed to 
teach ſchool, 309. whether the ordinary may deprive 
for teaching without licence, 310. in what caſes curates 
ſhall have the preference in teaching ſchool, 310. ſchools 
ſubject to a commiſſion of pious uſes, where there is 
no viſitor, 312. whether the viſitor's power is conclu- 
fivey 312. governors, eo nomine, are not viſitors, 312. 
whether the truſt ſurviveth, on the feoffees dying away 
beyond the limited number, 314. ſchools how far lia- 
ble to the publick taxes, 315. 

Stire facias, writ of, what, iii. 466. 

Scotland: 

Cuſtom of diſtribution of inteſtates effeRs there, iv. 364. 

Epiſcopal miniſters there, to pray for the king and 
royal family, ii. 182. 

Marriages there, in fraud of the ſtatute, ii. 415. 

Deats i in churches, origin of the diſtinct property therein, 
i. 328. of common right to be repaired by the pari- 
ſhioners, 328. uſe of the ſeats in the pariſhioners, 329. 
biſhop to diſpoſe of the ſame, 329. churchwardens 
power to diſpoſe of the ſame, 329. reparation neceſſary 
to make a title, 330. ſeat not to go to a man and his 
heirs, 330. feat may be preſcribed for as belonging to 
an houſe, 331. and not as belonging to the land, 331. 
priority in a ſeat may be preſcribed for, 331. biſhop” 8 
diſpoſal of ſeats in the chancel, 331. impropriator's 
ſeat in the chancel, 332. vicar's ſeat in the chancel, 
332. ſeats pulled down, what ſhall become of the ma- 
terials, 333. right to ſeats, where triable, 334. 

Dees of biſhops, what, :. 252. a 

Select veſtry, iv. 8. | 

Dentence, definitive, iii. 316. interlocutory, 316. fen- 
tence muſt be in writing, 316. mult be pronounced, 
in preſence of the parties, 316, - 

Sententes of ſcripture, on the walls of the church, 
i. 340. 

Sequeſtration; during the vacancy of a benefice, ili! 216. 
iv. 2, where none will accept a benefice, iii. 216. 
during a ſuit, 317. for neglect of duty, 317. for debt, 
317. for dilapidations, 317. who ſhall have the pro- 
tits pending an appeal, 318. ſequeſtrator's duty in re- 
ceiving the profits, iii. 318. iv. 3. how to account, 

i. 318. iv. 4. ſequeſtration diſcharged, iii. 318. 

ö Bermans, directions concerning the ſame, iii, 2 256. 


; | Derton, 


& TABLE of +he principal anters, 


r $99: how how appointed, 
where the öff. 1 a woman — 


2 a mandamus lies to reftore a fexton, 319. 

how Uiſplaced, 320. 

Þhipron, 9 gn, probed. of, annexed to the profeſlorſhip of law 
i. 12 | 

Sr ſtealing 1 248, 362. 

k, whtation of, iii. 321. communidn of the ſick, 

24: Yepating out of this Jag 323. 

7M who, i. 366. how appointed, 368. their 
oath of office, 371. 

ificavit, on u writ de excommunicato capiendo, 

11. Peng 


by the danon luw, iii. 324. dath againſt l mony, 


Fe. 38 by the ſtatute lam, 329. concerning bonds 
reſignation, 331. form thereof, 338. 

Dimple bontvact debts, to be laſt in payment, iv. 257. 

3 original of ſine-oures, iii. 339. more than 
fheambent to make a Rue- cure, 340. poſſeſſion of 
ee how to de brain 340. 2 the 
auee of pluralities, g 1. 


| palms in the church, iii. 251. 
FERN how far of ſpiritual cognizance, ii. 112. 
aiches, what, ili. g75- 


4. 232. 
whether - he may de preſented co a beneſice imme- 
' dintely after his father, 4. 129. 
hat, ii. 481. 
Salate, archbiſhip of, made dean df Windfor, i. 128. 
* Writ of, what, iii. 341. in what caſes grant- 
able, 342. 
2 2 far permitted on the lord's day, ii. 

James the 8 his book of ſports, 367. licenſed 
hy king Chafles the firſt, i. 312, 5 
wcanps. on the ſereraleclotttie * iii. 843. 
Statute Jam, what, Prof. page ov. ſtatute inflicting 

no penalty, how to be inforced, ji. 426. 


diaky :ptieffts, who, ii. 60. il. gun. 
in the chureh or churchyard, 4. 20. 


* 


"o the — by parſohs to be ordained, ii. 36. 
by elerkes at inſtitution to u benefioe, i. 146. by per- 
Ans elected in edlleges, 449. by officers in the ec- 
Helialtical countsy ii. 42. by lecturers, i. 348. by 
curates, ii. 57. by ſchoolmaſters, iii. 304. by dif- 
-\Vnting teachers, ii. 167. by anabaptiſts, ii. 168. 


To 


f 


vote, $20. Whether uo bogey Ws 820. 


* 4 _ Oc oc a oo aa. 


A TABLE of the piindpal matters, 


To the book of cmmon prayers y derks et inH,t 


tion, i. 148. by perſons elected in college. 5. 
dy euiatess Þ. 37. 
To the three articles, concerning the ſupremagy the 
common prayer, and the 30 aniges 4 4 to 
My ordained, iii. 36. by. clexks, a N 
by esu & 248. by QuiAtes ib V. EE 
S, iii. 304. 


nomination and conſecration, aag. theis po- 


EE 
— z the NN the mn law 
iti. 345. by the canons of the church, 346. by 
articles, 347. by. act. of paglianaants 347+ the 
| Gyls: and tigke, 348; prone of ee Bet ur 
ſupremacx, 349. penalty: of ee. 
_ 351. ſupremacy limited 
at the tewolution, 382. * — act of 
| — the two kingdoms, at VS agar and Scotland, 


Surge ;of, Me, A2 16, 35k. 
CT Senn ts. 
res. to be . „ 337». 


Bac ws, iu. of office, ii. 406. 
. „ N wa . 


Swans, tithe ch ii. 439. 


Swinburne, his charaQer, iv. 32 
caedua, what, ij 425% Abe thergof, 41. 

general, national, pravineial, dioceſan, il. 363. 
* — what, i. 259. ib, 364. hom e 


emal what, i. 259 
. 


Table of degeees of mazriages obi, * ks up 
ds ro ane i. 349. | 


Templars, 


wuffragan biſhops, whos. i. 226 hain fees, 420 257 


wearing, . by: the canon ln. 360. 


A TABLE of the principal matters. 
Templars, a peligious otder of ran ii. 452. diſ- 


ſolved, 458. 
Tempozalties of biſhopricks, in the time of vacation, 
j. 203. 


Ten commandments to de ſet op: in churches, i. 340, 
Tenants in common, who, i. x3. 
Zenths,. what, ili. 113. anciently paid to the pope, 113. 

given to the king, 113. 

Tertier, required to be made, iii. 365. authority chere· 

of, 366. form thereof, 366. 

Teſt, form thereof to be taken againſt tranſublliuatiation, 

iii. 1 

Teſtament, difference between will and teſtament, i iv. 41. 
Teſtes ſynodales, who, i. 366, 376. iv. 20. 
Teſtimonial, for orders, iii. 30. form thereof, 52, 53, 
0 perſon preſented to a benefice, i. 137. 

Theſaurartus, in _ eons: houſes, bare i, 457. 

Tithes :- | 
Origin of tithes: in « England, iii. 374. | 

The ſeveral kinds of tithes,” with their nature mo pro- 
perties, iii. 375. diviſion of tithes into prædial, 

mixt, and perſonal, 37 5: diviſion of tithes into great 

: and ſmall tithes, 375. tithes reſtrained to the pro- 

per pariſh, 376. portion of tithes in another pariſh, 
376. tithes in extraparochial places, 377. 

Of what things tithes ſhall be paid; and of exemptions 
and diſcharges from tithes, iii. 377. of things that 
renew yearly, 377. once in the Near, 37. things 
of the ſubſtance of the earth, 375. things feræ na- 
turæ, 378. barren land, 378. foreſt land, 379. 

| glebe land, 380. -abbey land, 38 1. ancient demeſne, 
291. common appurtenant, % 0s nh 

Ot modus's, or exemptions from payment of tithes 

in kind; and of cuſtom and preſcription, iii. 392. 

- "difference between cuſtom and- preſcription; 392. de 
non decimando, 392. de modo. decimandi, 395. 
modus muſt have a reaſonable "commencement, as 
from a compoſition real, 395. muſt be ſomething 

for the parſon's benefit, 399. muſt not be one tithe 
in lieu of another, 399. . muſt. be different in kind 
from the thing that is due, 400. muſt be certain, 
401. ancient, 403. durable, 404.” without inter- 
ruption, 404. modus how _ 404. how to 
be tried, 405. 

Of the ſeveral particulars tithable, ili. 406. | 
Corn, and other grain, 407. . balks. and meres, 408. 

headlands, 408. Rubble, 408. rakings, _ 
. ter- 


a. 


— 
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|  after-eatage, 408. fallow ground, 409. tares cut 
to feed cattle, 409, beans and peaſe, 409. 

Hay, and other like herbs and ſeeds, 413. after- 

mowith, 415. after eatage, 415. clover, 416. rape 
ſeed, 417. woad, 418. ern, 418. beath, furze, 
broom, 418. 

„A Biker? or pafturage, 419; due 5 jure, 419. for 
what cattle, 419. not two tithes in the ſame 
year, 420. by whom to be paid, 420. modus for 

dhe ſame, 4214. 

Wood, 421, whether it is tithable de jure, 421. whe- 
ther it is a great or ſmall tithe, 423. tithe of ſy] 
cædua by the canon law, 423. by the ſtatute _ 
423. no tithe of wood for dae; 424. no tithe of 
the roots of trees, 432. nor of wood for huſbandry 
or fuel, 432. nor for hurdles for ſheep, 432. nor 
for hop poles, 432. for making bricks, 432. of 
fruit trees, 432. of nurſeries, 4.32. in what man- 

ner to be paid, 433. by whom to be paid, that 

is whether by the ſeller or buyer, 433. modus for 

the ſame, 433. 

Flax and hemp, to pay 58. an acre, 433. 

Madder, to pay 58. an Acre, 434. 

Hops, in what manner tithable, 4 

Roots and garden herbs and ſeeds, as turnips, par- 
ſley, cabbage, ſaffron, 438. g 

Fruits of trees; as apples, pears, rn 439- — 

Calves, colts, kids, pigs, 440. 

Wool and lamb; à mixt ſmall tithe, 442. at What time 
due, 443. in what manner to be tithed, 443. how to 
de proportioned in different pariſnes, 445. ſheep re- 

moved to avoid. the payment of tithe vn rac 446. 
| ſheep dying or killed, 447. lamb's wool, 447. ſheep 
agiſted, 447. locks of wool, 448. ſeveral ftocks 2 
paſtured together, 448. modus for the ſame, 449. 

Milk and cheeſe; a mixt tithe 449. not milk and cheeſe 
both, 449. payment thereof by canon, 450. cows 
depaſtaring in different pariſhes, 450. when milk 
ſhall be paid, and when cheeſe, 451: agiſtment of 
milk cattle, 451. manner of tithing, 452. modus for 
the ſame, 4.52. 3 

Deer and conies, 453. i 

Fowl; hens, ducks, 850 454. 3 2 W 
455, pigeons, 455, parttidges and phealants, 455+ 

modus for the ſame, 45 5. 

Bees, 455. 

Mills, fifhings, and other perſonal tithes, 456. = 
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petknown, 484. anciently recoverable in the county 
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of the peace, 482. tithes ſevered to he ſued for 
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declaration. inf it, ii. ili. 
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rentals, What, i iii. 502. 
en, friers, a religious order, *. 405 
oper, what, iii. 502. 
ba What, lit, 502. 
urkies, tithe of, iii. 455 
— how tithable, li. 438. 


V. 
dne of a benefice; who. ſhalt haye the probe du- 
the vacation, iv. 1. ſequeſtration iſſi 
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| fits; 3. ſupply of the cure, 3. ſucceſſor when to en- 
ter, 4. ſequeſtrator to account, 4. proportioning the 
profits with the predeceſſor's executors, 4. 

Vacation of biſhopricks. See Biſhops, 

Ueſtry, what, iv. 6. notice of the meeting, 7. who may 
vote, 7. hindring perſons from the meeting, 7. ma- 
jority conclufive, 7. power of adjourning, 7. entry 
of acts made, 7. veſtry clerk, 8. beadle, 8. ſelect 
veſtry, 8. 

Ueſtry clerk, his appointment, iv. 8. | 

Uicarages, endowment thereof upon appropriation, i. 68. 
original endowments where likely to be found, 71. 
vicarage a diſtinct benefice, 70. patronage of vi- 
carages how acquired upon endowment, 70. authority 
of endowments, 71. preſcription where the endow- 
ments fail, i. 73. iv. 394. trial of endowments, where, 
i. 73. what length of time creates a preſcription, 74. 
endowment to be conſtrued favourably, 74. how far 
the ordinary hath power to. augment vicarages, 75. 
augmentation of poor vicarages by the governors of 
queen Anne's bounty, ii. 238. vicarage how. diffolycd, 
i. 81. form of the endowment of a vicarage, i 82. 

Uicar general, who, i. 264. how to be qualified, 265. 
his juriſdiction and power, 266. for what term the of- 
fice is grantable, 268. | ; 

Uigil, what, ii. 266. whence fo called, i, 308. what 
ays to be obſerved as vigils, ii. 266. 

Uiis et modis, citation, what, i. 383. Ho 

Ui laica removenda, writ of, what, i. 154. iv, 12. ef- 
fect thereof, ii. 298. . 

Uiner's inſtitution of a profeſſorſhip of the common law, 
ii. 50. obſervations on his abridgment of the common 


law, 51. | | 
Uiſitation of churches and chapels, origin thereof, i. 
375. iv. 12. who ſhall viſit, iv, 12. how often, and 
in what order, 13. inhibition during the time of 
viſitation, 14. general power of the viſitors, 15. vi- 
fitation ſermon, 17. exhibits at the viſitation, 18. pre- 
ſentments, by whom to be made, 19. to be made upon 
oath, 21. articles of inquiry, 21. preſentments on 
common fame, 22. preſentment in what manner to 
be made, 23. at what times to be made, 23. fee for 
taking in preſentments, 24. penalty for not preſenting, 
24. none to be preſented twice for the ſame offence, 
25. churchwardens to ſupport their preſentruents, 26. 
procurations, 26. anciently by proviſions in kind, 27. 
now conveited into money, 28. whether due yhen 
Vol. IV. H h | no 
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- no viſitation 1 1s made, 28. to be ſued for in the ſpiri- 
tual court, 29. to be paid by rectories impropriate, 

| where there is no vicar endowed, 29. impropriate 
rectory where there is a vicar endowed, 30. chapel of 
cafe. under à parochial church, 30. ane newly 
erected, 30. places exempted, 30. 

Tiſtcaropial power, Over colleges, and — charitable 
8 1, 402. — 439. in the caſe of ſchools, 


312 
mold bahefice See Avoidance. 
Uoluntaty juriſdiction, what, i. 267. yy 


2 
Union of hes, iv. 30. cauſes of union, 30. who 
may unite, 30. reſtraint. of union by ſtatute, 31. in 
towns corporate, 31, union may be in futuro, 34, pre- 
ſentation to united benefices, 34. reparation of the 
united churches, 34. other payments and duties, 34. 
effect of union as to pluralities, 35. church united to a 
prebend, 35, union how tried, 35. a 
niverlicies. See Colleges. 
Ulurpation, what, iv. 38. 
Uſurp, by the civil law, iv. 38. by the eanon lav 38. 
by the common and ſtatute 1227 29. | | 


W. 

Maße, or feſtival of the: dedication ol the church, 
i. 308. 

Wales, cuſtom of diſtribution. of inteſtates-offefts there, 
iv. 367. ſervice in the Welſh tongue, it, 230. 

WMaſte, committing in the glebe lands, ii. 255. whether 

digging mines therein is. waſte, 255. 

Watermen on the Thames, allowed to paſs on the lord's 
day, ii. 363. 

Map to che church, where to be ſued for, i i. 363. 

Weapon drawing in the church or churchyard, 1. 360. 

White kriers, a religious order, ii. 450. 

UWhitg'ft, archbiſhop, his table of fees, it. 223. 

Whit un-farthings, what, i. 277. ili. 80. 

Widows, at what time they oy marry. after their huſ- 

- band's death, ii. 3960. 

Wife, whether ſhe may make a will, iv. 45. wife being 

an executrix, 95. payment of a legacy to her, how far 
good, 277. deviſe to her to her ſeparate uſe, 107. how 
far the wife is of kindred to the huſband under the 
3 of a eee 108. 
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Mills: 1 45 yi: _ | 
Who may make a will; infant, iv. 42. idiot, 43. 
lunatick, 43. perſon of weak underſtanding, 44. per- 
ſon in liquor, 45. married woman, 45. perſon under 
fear or reſtraint, 51. perſon circumvented by fraud, 51. 
deaf and dumb, 53. blind, 53. traytor, 54. felon, 54. 
ſelo de fe, 55. outlaw, 55, excommunicate perſon, 55, 
Of what things a will may be made; of lands, iv. 55. 
lands to charitable uſes, 57. of an eftate pur auter 
vie, 58. mortgage, 58. advowſon of a living, 59, 
lands contracted for, but not conveyed, 59. leaſe, 
59. term for years, 59. debts or things in action, 
60. things which the teſtator hath not of his own, 
60. things in joint tenancy, 61. corn growing, 61. 
things not yet in rerum natura, 61. things belong- 
ing to the freehold, 62. things in executorſhip, 63. 
things in adminiſtration, 63. wife's goods by the 
buſband, 63. things obtained after the will made, 


4. 

Form and manner of making a will ; of lands to be 
in writing, iv. 65. ſigned by the deviſor, 65. atteſt. 
ed and ſubſcribed in his preſence, 66. by three 


witneſſes, 69. what witneſſes are neceſſary for a will 


of goods, 70. declarations of truſt, 71. nuncupative 
will, 72. codicil, 73. donatio cauſa mortis, 74. qualifi- 


cation of the witneſſes, 75—85. appointing of guardi- . 


ans, 85. appointing of executors, 94. wife being an 
executrix, 65, ſuperviſors of a will, their authority, 97. 
atteſting the execution of the will, 97. how far it is 
neceſſary that the witneſſes know that it-is a will, 
67. wills to be conſtrued favourably, 101. parol 
averment how far to be admitted to prove the inten- 
tion, 101. clauſe of perfect mind and memory, 
104. what words will paſs a fee ſimple, 104. de- 
viſe to a feme covert to her ſeparate uſe, 107. de- 
viſe to heirs female, 107. deviſe to one's relations, 
107. how far the wife is a relatjon, 108. deviſe to 
younger children, 109. life's eftate, how implied, 
110. eſtate equally- to be divided, 110. | deviſe of 
mortgages paſſeth the lands, 116. advowſon, tithes, 
fee farm rents, 117. lands to be fofd, 117. devite 
upon condition, 119. executory deviſe, what, 120, 
deviſe tending to perpetuity, 122, deviſe ta children 
tv unborn, 125. in what cafe maintenance ſhall 

e implied, 127. houſhold ſtuff, 128. houſhold 
goods, 128. all his goods, what it implies, 128, 

1 H h 2 chattels 
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chattels doth not imply things which go to the heir, 
129. land implies the corn growing thereon, 129. 
deviſe in reſtraint of marriage, 132. condition not 
to give trouble to the executor, 134. thing deviſed 
twice, 135. thing which a-perſon hath not of his 
own, 135. in what caſes a legacy ſhall be ſaid to 
lapſe, 135. ſurplus, 143. wills how. revocable, 


14 d 4 ; : PRE 
Of - of probate of wills, and adminiſtration of in- 
toſtates effects: 3 F002 l. 
Probate of wills; origin of the juriſdiction, iv. 154. 
biſhop, 155. peculiar, 155. archbiſhop's preroga- 
tive in caſe of bona notabilia, 156. wills in the 
Britiſh colonies, 161. wills of land not ſubje& to 
the eccleſiaſtical juriſdiction, 162. will of goods 
not effectual before probate, 163. refuſal of an 
| executorſhip, 163. executor of his own wrong, 
164. co-executors, ſome of them do refuſe, 167. 
where one executor excludes the other, 168. 
where all refuſe, adminiſtration to be committed, 
168. within what time the will ſhall be proved, 
169. what the executor may do before probate, 
169, ordinary to cite 'the executor to prove the 
will, 170. mandamus to compel the ordinary, 
171. manner of proving the will, in common 
form, 171. in ſolemn form, 172. executors oath 
to render a juſt account, 175. bond to the like 
purpoſe, 176. probate making out, 181. regiſtry of 
wills in particular places, 181. probate of a will of 
lands .not evidence, 181. probate of a will of 
goods and chattels how far evidence, 182. fee 
for probate, 185. executor dying, 190. 
Adminiſtration of inteſtate's effects power of the 
ordinary, iv. 191. ordinary may be compelled, 
194. refuſal of adminiſtration, 197. to be grant- 
ed to the widow or next of kin, 197. to the 
huſband of the wife's effects, 198. to the father 
or mother of their childrens effects, 199. to the 
wer before uncles and aunts, 199. to the 
on before the father, 199. half blood, 199. in 
general, to the next of kindred, 199. to the reſi- 
duary legatee, or principal creditor, 199. admi- 
niſtration during abſence out of the kingdom, 200. 
pendente lite, 200. during the minority of an in- 
fant executor or adminiſtrator, 200. feme covert 
adminiſtratrix, 203. adminiſtrator: dying, 203- 
where none will adminiſter, 203. may be granted 
out 
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-* out of the juriſdiction, 204. perſon cannot act 
before adminiſtration, 204. time of granting ad- 
miniſtration, 204. adminiſtrator's oath, 204. bond | 
on granting adminiſtration, 204.. fee for admini- 
ſtration, 206. letters of adminiſtration allowed ö 
as evidence, 207. revoking adminiſtration, 207. 9 
Of the duty of executors and adminiſtrators in makin 
an inventory, and getting in the effects of the de- 
ceaſed, iv. 208. adminiſtring before inventory made, | 
208. laws requiring the making an inventory, 209. 
things to be put into the inventory, 210. 
goods, 210. Chattels, 210. debts owing by the de- 
ceaſed, 211. debts owing to the deceaſed, 211. 
leaſes, 212. extent, 212. rent, 212. corn or other 1 
things growing, 212. things fixed to the freehold, 1 
213. heir looms, 214. box with writings, 215. [1 
profits of lands to be ſold, 215. wife's paraphernalia, 
216. wife's goods or chattels, 218. manner of valu- 
ation, 219. in what caſes an inventory may be diſ- 
penſed with, 219. how far ſtrict formalities are ne- 
ceſſary, 220. ſtrictneſs requiſite in conteſtation of 
ſuit, 220. action given to executors, 221. action gi- 
ven to adminiſtrators, 222. action in caſe of rent in | 
arrear, 222, in what courts to be brought, 224. 
in what caſe co-executors muſt all join, 224. caſe 
where one co-executor refuſeth, 225. in what caſe 
one may do what all may do, 225, one executor 
cannot ſue another, 226. co-executor dying, 226. 
executor of an executor, 226. adminiſtrator dying, | 
227. executor of an adminiſtrator, 227. action | 
brought againſt divers executors, 227. coſts, 228. | 
Of the payment of debts by executors or adminiſtra- l 
- tors; ordinary liable, iv. 229, executors and ad- [ 
miniſtrators liable, 230. deviſee and heir at law of 
lands liable, 231. lands deviſed to divers to be ſold 
for payment of debts, one of them may ſell, 238. 
in what caſe the heir may enter for the condition 
broken, 239. fraudulent alienation of goods to de- 
feat creditors, 239. aſſeis what, 240. in what caſe 
the lands and the perſonalty ſhall be charged in aid | 
of each other, 244. in what caſe both executors | 
ſhall be charged, where one only hath aſſets, 246. | 
what debts to be firſt ſatisfied, 247. forfeiture for ] 
not burying in woollen, 252. funeral expences, 252, | 
overſeer of the poor dying, 252. charges of probate 
or adminiſtration, 252. debts due to the king on 
record, 252. debts due to the poſt office, 253. judg- 
H h 3 ments, 
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”, meats, 253- decree in equity, 254. recognizances { 

and ſtatutes, 254, mortgages 255, rent, bonds, and 

other obligations, 255. ſimple contract 257. in what 

1 caſe debts ſhall be paid pari paſſu, 258. in what 
* alnſes intereſt ſhall be allowed, 259. debts bat red by f 
the ſtatute of limitation, 260. executor may file a b 

bill to determine priority of payment, 261. debts to 

be paid before legacies, 261. 


Of the payment of legacies, and diſtribution of in- e 
teſtates effects: 

Payment of legacies; what perſons are incapable of 

A4 legacy, iv. 262. in what caſes legacies are ta- ; 


ken away or extinguiſhed, 262. legacy where to 
be ſued for, 264. ſecurity toibe given, when the 
_ payment is diſtant, 267. payment to an 
infant, 268. in what caſe a legacy ſhall bear in- 
tereſt, and from what time, 271. maintenance 
and education how far to be allowed, 275. pay- 
ment to a feme covert, 277. ſecurity to refund, 
277. if aſſets fall ſhort, in what caſe lepatces 
ſhall abate, 278. co-executor dying, who ſhall 
be ſued, 283. 
Of the diſtribution of inteſtates effects, iv. 283. of 
the ſtatutes of diſtribution, 283. of cuſtoms in 
particular places, 323. within the city of Lon- 
don, 331. the province of York, 342. the prin- 
cipality of Wales, 367. the kingdom of Scot- 
land, 364. 
Account; executor's oath to account, iv. 368. admi- 
niſtrators bond to account, 368, before whom the 
account ſhall be, 368. ordinary's power to compel 
the executor, 368. ordinary's power to compel the 
adminiſtrator, 368. parties intereſted ta have notice, 
369. manner of paſſing the account, 370. expences 
to be allowed, 37x. money loſt, 171. diſcharge, 371. 
coſts, 371. whether the adminiitration bond ſhal! 
de put in ſuit for debts, not paid, 371. 
orm of an inventory, iv. 373. of a will of lands, 374. 
of goods, 374. of lands and goods, 376. of a codi- 
cil, 379, of a nuncupative will, 380. 
Witena gemot. what, i. 194, 
Mad, tithe of, iii. 418. 
Mood, tithe of, iii. 421. 
Wool, tithe of, iii. 442. 
Woollen, burying in, i. 238. 
Moolſton's caſe, far blaſphemy, iii. 203. 
er 3 
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Women; carnally knowing a woman child under ten, 
iii. 261. taking a woman 22 force, 262, taking a wo- 
man having ſubſtance, 262. taking a woman wer 
Gixteen, 264. raviſhment, 266. | 

Writ of right of advowſon, i. 24- 

Writers, in the religious hauſes,. their office, ii. 6. 


. x d 
ozk, province of; cuſtom of appointing. guardians, | 
Y . 85. of diſtributian of inteſtates effects, 324. 35. 


border ſervice there, 324. 
Pozkſhire, regiſter of wills therein, iv. 181. 


The reader is . with his pen to 
correct the following E * RAT A, 
which affect the ſenſe: . 


VO L. J. — 
1 page xiv- I. i. for ts. put, . 


page line | 

27 — 37 —for Hertford, read Hereford. 
180 —40 perſons,. r. perſon. 
223— 2 lemma, r. "dilemma. 
253m 8e nf, I large. 
294 — 25 — , r. his. 
334 — 20 =—=ſreedm, r. freehold. 
366 — 40———, r. his. 
370 — 31——— manner, r. manor. 
404 — 19—— gan, r. and. 
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page line D 
9 —$0——— brought, r. to be brought. 
"2x — temporal, r. and the temporal. 
63 — 29—— cafe, r. in ſuch caſe, 
75 — 2-——gev!im, r. diviſim. 
98 — 5 ercei ved, r. received. 
1 r. or. 
216 — 36———uhat, r. that. 
274 — 41, r. of. 
275 —18—— 599 give do, r. do give to. 
276 — 34——— 44 and, r. as an. And for and of, read, of. 
287 — 1 ue reaſon Thy, r. The reaſon why. 
294 — $———thi;, r. his. 
302 — 37——&f lord, r. of our lord. 
345 — Jo——ccepted, r. excepted. 
346 — 1t0—þz, r. if he. _ 
375 — I——ZW, r. no. 
423 — 31———had been, r. had not been. 
438 — 29———fer had, r. for her had. 
$53— Zh————=was 5 T. Were. 


VOL. III. 
6 — 19 ———þz, r. is. 
16 — 21 rain, r. Great Britain. [And Mem. 
. fince the death of the late pretender, 
the abjuration oath is altered ; by the 


6 G. 3. c. 53.) 
2 — r. chuſe. 


4 — T1———formerly, r. formally. 
o 27-———there oblation, r. their oblation. 


282 — 14 in, r. into. 

284 — 41 Jong, r. long. 

316 — 29———5, r. his. 

413 — 31———four-acres, r. fore-acres. 


444 — 11——0, r. no. 

446 — 11-——obere the ſheep or lamb are ſhorn, r. where 
the ſheep lamb, or are ſhorn. 

475 — 41———commen, r. common law. 


| VOI. IV. 
131 — the 14—5 r. ſo w. 
265 — 24 Yet, r. Yea. 


318 — g——r, r. of. 
320 — 31 —— lives, r. lin 


332 —13——— 53]; r. 50 l. 


364 — 1—— and, r. are. 
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